COMMONWEALTH OF MASSACHUSETTS
PROBATE AND FAMILY COURT DEPARTMENT
ESSEX DIVISION - Docket No. ESISE0085QC

)
Sally Ann Cormier, )
Plaintiff, )
v. )
)
Ronald Koning, Jr. and )
Jon Koning, )
as co-Trustees of the Koning Family )
Irrevocable Business Trust and )
Individually, and )
Ronald Koning, Jr., );
as Trustee of the Ronald Koning, Sr. )

Life Insurance Trust )
Defendants. )
)

FINDINGS OF FACT
(on Plaintiff’s Equity Complaint filed on August 13, 2015 as amended June 15, 2016)

This matter came before the Court (Ross, J.) for trial on December 12, 13, and 15, 2017.
Plaintiff, Sally Ann Cormier was present and represented by Attorney Kurt S. Kusiak and Attorney
Kate Billman-Golemme. Defendants, Ronald Koning Jr. and Jon Koning were present and
represented by Attorney Leo Cushing and Attorney Miranda Patton. Seven (7) witnesses testified
and forty-nine (49) exhibits were entered into evidence. Afterdue consideration of all the credible
evidence, the testimony of the witnesses, review of exhibits and all reasonable inferences
therefrom, the Court finds the following facts!:

L Background Information

1. In 1988, Ronald Koning Sr. (“Ron Sr.”) and his wife, Sandra, founded State Electric
Company (“SEC” or “the Company”), as an S-Corporation to perform electrical
contracting and engineering work.

2. SEC is a closely held family business. Ron Sr. and Sandra each owned half the
voting shares of SEC. After Sandra’s death, Ron Sr. held all the shares of SEC in

his own name.

! The Court incorporates the parties’ First Amended Stipulation of Uncontested Facts herein.
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Ron Sr. and Sandra have four adult children:
Koning (“Jon”), Sally Ann Cormier (“Sally”
(“Jennifer™).

Ronald Koning Jr. (“Ron Jr.”), Jon
or “Plaintiff”), and Jennifer Hine

SEC’s first headquarter was Ron Jr.’s home in North Reading, Massachusetts. A
short time later, SEC moved to Ron Sr. and Sandra’s home in Wilmington,

Massachusetts.

SEC is now headquartered in Bedford, Massac

husetts.

Ron Jr. is the President and Jon is the Vice President of SEC.

Both Ron Jr. and Jon are licensed union electricians and have worked for SEC in
some capacity since its inception, except for a brief period of time in 1995 when

Jon worked for another company.

Sally worked for State Electric between 1996

and 1998, as well as between 2000

and 2004. Sally was last employed by SEC the week of September 15, 2004.

In 2004, Sally moved to Arizona with her hus
successful, licensed real estate agent.

As of December 31, 2005, SEC had 2,000 shai
1,976 shares in a revocable trust and Ron Jr., Jo
shares.

In late 2005 or early 2006, Ron Sr. retained A
an estate plan to address his concerns regarding

Attorney MacCormack recommended that Ron
the Koning Family Irrevocable Business Trust
the Ronald Koning Sr. Life Insurance Trust q
Attorney MacCormack subsequently drafted th
Trust.

band. Since 2005, Sally has been a

res of voting stock. Ron Sr. owned
n and Jennifer each owned eight (8)

ttorney Brian MacCormack to draft
r asset protection and tax planning.

Sr. establish two irrevocable trusts,
(hereinafter “Business Trust”) and
ereinafter “Life Insurance Trust”™).
e Business Trust and Life Insurance

Ron Sr. relied upon Attorney MacCormack to

repare his estate plan in accordance

with his direction. Ron Sr. did not explain his gstate plan to any of his children, in
detail, if at all. Ron Sr. chose to keep his estate plans to himself to avoid conflict

between the children.

On March 10, 2006, Ron Sr. established the Life Insurance Trust to assist in the
payment of estate taxes due upon his death. Ron Jr. was appointed as Trustee of the

Life Insurance Trust and has served in that ca

acity since its inception.
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20.

21.

22.

23.

24,

25.

Jon was appointed as successor Trustee of the
serve in that capacity.

The Life Insurance Trust purchased a life ins

Life Insurance Trust, but has yet to

ance policy with a death benefit of

$2,000,000 and it has an annual premium of $120,184.

On June 30, 2006, Ron Sr. established the

usiness Trust as an Intentionally

Defective Grantor Trust (hereinafter “IDGT”) under Internal Revenue Code,
§675(4)(C) to remove SEC assets from his estate; to provide flexibility in managing

SEC; and to minimize estate taxes due at the ti

Ron Jr. told Sally about the Business Trust in

e of his death.

2006 although she did not receive a

copy of the Business Trust until several years later.

Attorney MacCormack explained that an IDG
shareholder, pursuant to LR.C. § 1361(c)(2)(4
generated by the grantor trust, here the Busin
responsible for paying the income tax generate

On or about June 30, 2006, Ron Jr., Jon, and
(8) voting shares (24 total shares) into the Bus;

Since SEC only had voting shares, Attorne
creation of SEC nonvoting shares.

SEC recapitalized the shares with a 9 to 1 stock
shares for each outstanding share of voting sto

As a result, since the Business Trust already oy
(those of Ron Jr., Jon and Jennifer), it received
owned 1,976 of voting shares received 17,784

In order to take advantage of allowable va]
Internal Revenue Service (hereinafter “IRS”)
the transfer of nonvoting SEC shares into the
sale in 2006 and by the sale of voting shares in

Ron Sr. gifted 6,345 of his nonvoting shares to

reporting the gift was filed and accepted by the

2 Article 30 of the Business Trust, “Grantor Trust Provisions” states that

T is eligible to be an S-Corporation
\)(1). He testified that as income is
less Trust, the Grantor (Ron Sr.) is
d by the shares in the trust.?

Jennifer each transferred their eight
ness Trust.

y MacCormack recommended the

dividend, issuing nine (9) nonvoting
ck.

wned twenty-four (24) voting shares
216 nonvoting shares. Ron Sr., who
nonvoting shares.

juation discounts permitted by the
, Attorney MacCormack structured
Business Trust by part gift and part
1 2007.

the Business Trust. A gift tax return
= IRS.

hile alive, Ron Sr. “intend[s] this trust to

be a grantor trust for federal income tax purposes...that the power granted in this Section will canse the income of

my trust to be taxed to me under certain provisions of Section 671-677 of]
this intent, the following provisions shall apply in the administration of m

3

the Internal Revenue Code. To carry out
y trust.”
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33.

34,

35.
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On June 30, 2006, Ron Sr. sold his remaining 11,439 nonvoting shares to the

Business Trust in exchange for a Private
Annuity Agreement”) under which he would r

uity Agreement (hereinafter “First
>ceive $176,377 per year for life.

The Memorandum of Sale for the June 30, 2006 transaction listed the purchase

price of the 11,439 nonvoting shares as $1,543
Agreement, entitled “Amendments” provided

1121. Article 10 of the First Annuity
that the terms of the First Annuity

Agreement could be amended, altered or modified in writing and executed by all

parties.

As of July 1, 2006, the appraised value of SEC was $1,470,000.

At the end of 2006, the Business Trust held twenty-four (24) voting shares of SEC
stock and 18,000 nonvoting shares of SEC Stock. Ron Sr. still held 1,976 voting

shares of SEC stock in a revocable trust.

On June 28, 2007, Ron Sr., Ron Jr., and Jon ¢
of Sale for the June 30, 2006 sale of 11,439 no
“due to a revised appraisal report dated April 4

The appraiser reported a discount to net asset

xecuted an Amended Memorandum
nvoting shares to the Business Trust
,2007.”

value of twenty percent for lack of

control and forty percent for lack of marketability, bringing the net price per share

to $35.28 ($403,569 / 11,439 = $35.28)

The purchase price of the nonvoting shares dec
Accordingly, the annual annuity payment to Re

Using the same net price per share, the val
$223,851.60.

On July 28, 2007, Ron Sr. sold his remaining
the Business Trust in exchange for a secon

reased from $1,543,121 to $403,569.
n Sr. decreased to $46,127 per year.

ue of the 6,345 gifted shares was

1,976 voting shares of SEC stock to
id private life annuity (hereinafter

“Second Annuity Agreement™) under which he would receive $12,501 per year.

The Memorandum of Sale for the June 28, 2007 transaction listed the purchase
price for 1,976 SEC voting shares as $145,236.

As with the First Annuity Agreement, the SecoFd Annuity Agreement provided that
the Business Trust “shall be absolutely liable for the payments due...and such
payments are in no way contingent upon future earnings, if any” from the transfer
of nonvoting and voting shares to the Businesg Trust. No amount of the annuity or
the value of the stock at the time of Ron Sr.[s death would be includable in his
estate.
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40.

41.

Neither the 2006 sale of the nonvoting shares H[or the 2007 sale of the voting shares

were taxable events because the Business Trus
Internal Revenue Code § 675(4)(C).

As of June 28, 2007, the Business Trust owned

was designed to be an IDGT under

all SEC voting and nonvoting stock.

Ron Sr. was responsible for paying the income taxes on the profit of SEC, but the
Business Trust provided that he could be reimbursed each year for the incremental

tax he paid attributable to SEC profits.

Attorney Michael Riley, Plaintiff’s expert witness, agreed that the plan was an

effective estate planning technique to reduce
would be incurred upon the death of Ron Sr.

The value of SEC has grown from $1,47
$22,000,000 in 2015, with 400 employees. Sin

if not eliminate estate taxes which

0,000 in 2006 to $20,000,000 to
ce taking over the company in 2006,

along with advice from their father, Ron Jr. a.ﬂ:d Jon have been solely responsible

for the growth of the company and the substan

ial increase in its value.

The Court credits Attorney MacCormack’s testimony that the estate tax savings

solely attributable to removing the stock from

Ron Sr.’s estate was approximately

$8 million using a forty percent (40%) estate tax bracket.

Terms of the Business Trust

42.

43.

44.

45.

46.

The Business Trust held 2,000 voting shares of SEC stock until June 15, 2009 and
18,000 nonvoting shares of SEC stock until January 1, 2014.

As the Grantor of the IDGT, Ron Sr. was resp
the Business Trust; however, the value of the

not includable in his estate at the time of death.

nsible for income tax generated by
Ftock held by the Business Trust is

During Ron Sr.’s lifetime, Beneficiaries of the Business Trust are “members living
at the time of payment, of a class consisting of the Grantor’s issue of all
generations.”

After Ron Sr.’s death, Beneficiaries of the Business Trust are Ron Jr., Jon, Sally,
and Jennifer. If any Beneficiary should not be living at the time of Ron Sr.’s death,
their portion would pass to their living issue.

The parties stipulated that there are eight members of the class of Beneficiaries:
Ron Jr., Jon, Sally, Jennifer, Austin Koning, Heather Koning, Paige Koning, and
Alex Seavey.
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The Court credits the testimony of Attorney
unintended consequence of the Business Trust
regard to Ron Sr.’s taxes because SEC did bus

Ron Sr. appeared each day during the trial
objection. Ron Sr. is eighty-two (82) years old.
(3) miles every day. He is fully competent. Th

MacCormack and Ron Sr. that an
was that it created complexity with
iness in several states.

and testified as a witness without
He works and rides his bicycle three
e Court credits his testimony.

Ron Sr. specifically chose Ron Jr. and Jon aI Co-Trustees of the Business Trust

because of their knowledge and experience
capacity since the Business Trust was formed|
Trustee.

Before he agreed to act as Co-Trustee of the
Attorney MacCormack to better understand
duties.

Jon did not receive an explanation of his dutie

Article 2.01 of the Business Trust, entitled
provides that:

ing SEC. They have served in that
Jennifer is named as successor Co-

> Business Trust, Ron Jr. met with
trust administration and fiduciary

5 as Trustee of the Business Trust.

“Payments During Grantor’s Life”

During the lifetime of the Grantor, oth

r than as provided in

Article 2.02, the Trustee may, in its discretion, at any time

or times and for any reason, pay any p

or all of the income

and principal of the trust to or for the benefit of any one or

more (or all) of those members living a
of a class consisting of the Grantor’s ist

Article 7.01 of the Business Trust provig
discretionary distributions and “may consig
Beneficiary, but may make such distributions &
available except as otherwise provided herein.

The Business Trust does not provide an a
considered prior to the Trustees making a distr

The Business Trust was drafted without an
officers the greatest flexibility in running the g

the time of payment,
sue of all generations.

les that the Trustees may make
ler other resources available to a
ven though there are other resources

p?

scertainable standard that must be
nbution.

ascertainable standard to allow the
ompany.
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Article 7.02 of the Business Trust provides that:

Whenever income or principal is payable in the discretion of

the Trustee, to or for the benefit of

a Trustee, or such

Trustee’s issue, without an ascertainiable standard, such
discretion shall be exercisable solely by the other Trustee or

Trustees.

The Court credits the testimony of Attorney Bove that the purpose of Article 7.02

is not to prevent self-dealing by the Trustees.

Rather, it is a provision that is

included to avoid a general power of appointment, which would cause the Trustees

to be considered as the owners of the property

in the Trust and would pose serious

income and estate tax consequences because the property would be included in their

estate.

Article 7.03 of the Business Trust provides tha
Trustee shall not be exercised in such a manner
to be included in the Grantor’s estate,”

t “the powers and discretions of the
as would cause any part of this trust

Article 14 of the Business Trust requires the Trustees to provide “an accounting at
least annually to the income Beneficiaries ¢of the trust during the accounting

period.”
The Trustees failed to provide Sally with an ac

While the failure to provide such accounting is
the Court finds that the appropriate remedy is
order that an accounting be provided. In the pt
by the Trustees during the extensive discovery
requirement of an accounting.

Article 15 of the Business Trust provides tha
Protector, who shall exercise “discretion witl
pursuant to Article 31 [of the Business Trust].’

Article 31 of the Business Trust provides that th
may make distributions to the IRS (or similar s
federal or state income tax liability incurred by
to income of this trust or any share thereof.”

Attorney MacCormack testified that a Trust P
payments on behalf of the grantor of a “defecti

Ron Jr. testified that Lou Sannella was appointe
appointed in writing, and that there was “no foj

counting when she requested one.

a technical breach of fiduciary duty,
not removal of the Trustees but to
esent case, the documents provided
in this matter have now satisfied the

it the Trustee may appoint a Trust
h respect to distributions for taxes

e Trust Protector, in their discretion,
tate agency) “in order to satisfy any
' the Grantor...which is atiributable

rotector was necessary to make tax
ve trust” like the Business Trust.

:d Trust Protector though he was not
rmal agreement” with Mr. Sannella.
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A. Crummey Notices

69.

70.

71.

Although Ron Jr. testified that there were “prabably hundreds™ of emails between
Mr. Sannella and Ron Jr. with questions about the Business Trust, no emails from
Mr. Sannella were produced during the litigatii)n. In addition, the Trustees did not

list Mr. Sannella in their answers to interrogatories which asked for identification
of anyone knowledgeable of any matter rel
lawsuit.

vant to the subject matter of this

The consequence of the failure to appoint a Trust Protector is that there could be an
inadvertent loss of S-Corporation status. However, as Attorney Riley pointed out
on cross-examination, the trust document does not require that appointment of the
Trust Protector be in writing. If someone were|appointed as Trust Protector, orally,
and acted pursuant to that appointment then all the tax benefits flowing from having
a Trust Protector would be available. Either p could have called Mr. Sanella as
a witness to clarify his role. They chose not to do so.

The Court finds that if there was a failure to appoint a Trust Protector, this conduct
does not constitute breach of fiduciary duty requiring removal of the Trustees.

Article 3.05 of the Business Trust provides that a “Crummey Notice” be given as
follows: :

The Trustee or Grantor shall give to each person...who is
entitled to this withdrawal power, notice of the power
created by this Article. Such notice shall describe the
property subject to the power and tell the Beneficiary how
the power may be exercised. A separate notice shall be
required with respect to each addition to the trust.

Article 3.02 of the Business Trust provides for “Crummey Withdrawal Rights™ as
follows:

...any Beneficiary may, by writing delivered to the Trustee
prior to the expiration date of such withdrawal right provided
in this Article, demand payment to himself of a sum equal to
the value of a portion of such addition to the trust property
not exceeding the value of his proportionate share of such
addition, the Trustee shall promptly pay over and distribute
to such Beneficiary such sum.

Article 3.03 of the Business Trust provides how each Beneficiary’s proportionate
share of the value of the gift should be calculated.
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77.
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79.

80.

This provision converts a future interest in a gift to a present interest in a gift, for
purposes of the gift tax exclusion. The purposg of the Crummey withdrawal power
is to make a gift by Ron Sr. to the Business Trust eligible for the gift tax present
interest exclusion of $10,000 per year, per donee, according to Internal Revenue

Code § 2503(b).

Attorney Riley testified that for a gift to q
rights.

The only gift made to the Business Trust

ify for a gift tax present interest

d subject to the Crummey Notice

requirement was the June 30, 2006 gift by Ron Sr. of 6,345 nonvoting shares.

Crummey Notices describing the June 30, 2006 gifted property and notifying the
beneficiaries of their withdrawal power were not sent.

exclusion, the Beneficiaries must receive nf'wc of their Crummey withdrawal

Article 3.05 of the Business Trust provides that:

The Trustee and the Grantor shall have no liability to any
person for failure to send any notice called for by this

paragraph and the withdrawal rights

anted hereby shall

expire as provided herein regardless of whether such notice
is given, except as otherwise specifically provided.

Attorney MacCormack testified that when establishing an estate plan in a closely
held business, the family understands to not exercise Crummey withdrawal powers

because there is a tax benefit to the family. He
Sr. would have allowed that to happen.”

The consequence of failure to send a Crumm
not be able to report part of the gift as part of
would be an additional taxable gift. In relatio
gift tax return was filed to report the gift.

The terms of the Business Trust provide that

testified that there “was no way Ron

oy Notice is that the Grantor would
Ele annual exclusion and thus, there
to the 2006 gift of voting stock, a

neither the Trustee nor the Grantor

will have any liability to any person for failure to send any notice called for by
Article 3 and the Crummey withdrawal rights granted thereby shall expire as
provided therein regardless of whether such notice is given, except as otherwise

specifically provided.

The Court finds that the Trustees’ failure to send a Crummey Notice for the 2006
gift of nonvoting shares to the Business Trust was unintentional and does not
constitute a breach of fiduciary duty requiring Plaintiff’s retroactive exercise of

Crummey withdrawal rights.




B. Distributions from the Business Trust
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As President and Vice President of SEC, Ron Jr. and Jon received salaries and
bonuses from SEC, separate and apart from any distribution they received from the
Business Trust.

The Business Trust made distributions to and for the benefit of the Beneficiaries,
namely, Ron Jr., Jon, Sally and Jennifer.

In 2005, SEC paid federal and state income taxes for Ron Sr. in the amount of
$428,677.

In 2006, SEC paid federal and state income taxes for Ron Sr. in the amount of
$343,487.

On November 2, 2007, the Trustees distributed income from the Business Trust as
follows: :
a. $60,000 to Ron Jr.;

b. $60,000 to Jon;
c. $15,000 to Sally; and
d. $15,000 to Jennifer

Ron Jr. testified that the 2007 distributions were made in accordance with grantor’s
future intent. At the time, Ron Jr. and Jon made the 2007 distribution pursuant to
the future percentages set forth in Article 5.01| of the Business Trust, because they
“saw no reason not to do so0.”

Attorney Riley explained that Sally was a discretionary Beneficiary of the Business
Trust and had no present interest in her 10% nlust share so long as Ron Sr. is alive.

Since Ron Sr. is still alive, the percentages allocated to the Beneficiaries at the time
of his death are irrelevant to distributions made during his lifetime.

The Trustees did not inquire about Sally’s financial state before making the initial
distribution from the Business Trust in 2007.

In 2007, the Business Trust made distributions of $§150,215, total 2
SEC’s reported net income for 2007 was $592,232.
On February 22, 2008, the Business Trust distributed $25,000 to Jon.

On February 23, 2008, the Business Trust distributed $25,000 to Ron Jr.

3 On November 7, 2007, SEC wired $215 to the Business Trust to set up the trust account, which accounts for the

additional $215 not listed in paragraph 85.

10
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101.
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105.

106.

Sally did not receive a distribution from the Bu
did not inquire about her financial state prior t

siness Trust m 2008 and the Trustees
0 making distributions.

In 2008, only Ron Jr. and Jon received distributions from the Business Trust.

In 2008, the Business Trust made distributions of $50,000, total.

In 2008, SEC paid federal and state income
$468,664.

taxes for Ron Sr. in the amount of

SEC’s reported net income for 2008 was $5,492,982.

On January 12, 2009, the Business Trust made distributions of $250,000 in the

following manner:
a. $112,500 to Ron Jr.;
b. $112,500 to Jon;
c. $12,500 to Sally; and
d. $12,500 to Jennifer

Neither Ron Jr. nor Jon asked Sally about her

financial state prior to making these

distributions nor did they discuss with her the amount of distributions the other

Beneficiaries received.

As discussed in greater detail below, on June 15, 2009, the Trustees distributed
1,000 shares of voting stock to both Ron Jr. and Jon pursuant to Article 2.01 and

7.02.

After the transfer of voting shares out of the Business Trust, Ron Jr. and Jon

received distributions from the Business Trust

and from SEC.

As of June 15, 2009, the Business Trust held 18,000 shares of nonvoting stock.

On June 19, 2009, the Business Trust made the following distributions:

a. $270,000 to Ron Jr.;
b. $30,000 to Sally; and
c. $30,000 to Jennifer

On July 1, 2009, the Business Trust distributed $270,000 to Jon.

On October 10, 2009, the Business Trust made the following distributions:

a. $300,000 to Ron Jr. and
b. $300,000 to Jon

11
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114.
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116.

117.

118.

119.

120.

121.

122.

123.

On December 8, 2009, the Business Trust mad
a. $101,000to RonJr.;
b. $101,000 to Jon;
c. $101,000 to Sally; and
d. $101,000 to Jennifer

In 2009, the Business Trust distributed $1,854,

e the following distributions:

000, total.

In 2009, SEC paid federal and state income taxes for Ron Sr. in the amount of

$2,007,510.
SEC’s reported net income for 2009 was $2,12

On July 30, 2010, the Business Trust distribute

5,382.

d $85,000 to Ron Jr.

In 2010, SEC paid federal and state income taxes for Ron Jr. in the amount of

$38,122 and for Jon in the amount of $49,944.

Neither Sally, nor Jennifer received a distribut%

on from the Business Trust in 2010.

In 2010, the Business Trust distributed $173,066, total.

In 2010, SEC paid federal and state income taxes for Ron Sr. in the amount of

$879,856.

SEC’s reported net income for 2010 was $43,2

22.

In 2011, SEC paid federal and state income taxes for Ron Jr. in the amount of

$2,000 and for Jon in the amount of $2,000.

Neither Sally, nor Jennifer received a distribut

SEC’s reported net loss for 2011 was $786,416.

In January of 2012, Sally filed for bankruptcy
Ron Jr. testified that Sally called him asking
returning to Arizona.

on from the Business Trust in 2010.

and moved back to the East Coast.
for money to cover the expense of

On January 27, 2012, the Business Trust distributed $8,000 to Sally.

On September 24, 2012, the Business Trust distributed $3,000 to Jennifer.

On December 28, 2012, the Business Trust dEtﬁbuted $510,000 to EMF Realty,
LLC, of which Ron Jr. and Jon are the sole owners.

12
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125.
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127.

128.

129.

130.

131.

132.

133.

134.

135.

136.

137.

138.

139.

140.

The Court credits Ron Jr.’s testimony that the distribution directly to EMF Realty,

LLC from the Business Trust was “a mistake.”

The Court finds that the distribution directly to,
pursuant to Article 2.01 of the Business Trust,
discretion, to make a distribution “to or for the

The Court finds that EMF Realty, LLC was cre
Jon.

On April 12, 2013, the Business Trust made the
deemed part of the Business Trust’s distributio
a. $57,142 to Sally and
b. $62,142 to Jennifer

On the same day, SEC distributed $38,209 to R
distribution.”

EMF Realty, LLC was permissible
which allowed the Trustees, in their
benefit of” a Beneficiary.

ated “for the benefit of” Ron Jr. and

following distributions, which were
ns for 2012:

on Jr. and $38,209 to Jon, as a “2012

In 2012, the Business Trust distributed $640,284, total.

SEC’s reported net income for 2012 was $2,33

In 2013, SEC paid federal and state income

$110,397 and for Jon in the amount of $116,125.

Sally and Jennifer did not receive distributions

SEC’s reported net income for 2013 was $1,6

8,869.

taxes for Ron Jr. in the amount of

from the Business Trust in 2013.

7,444,

On January 1, 2014, the Trustees transferred the nonvoting shares out of the

Business Trust. As of the same day, the Bus
SEC stock.

Sally and Jennifer did not receive distributions

ness Trust no longer held shares of

from the Business Trust in 2014.

taxes for Ron Jr. in the amount of

In 2014, SEC paid federal and state income

$467,167 and for Jon in the amount of $465,730.

SEC’s reported net income for 2014 was $3,6(

On January 16, 2015, the Business Trust df
$100,000 to Jon, as a “2013 Distribution.”

3,636.

stributed $100,000 to Ron Jr. and

Sally and Jennifer did not receive a distribution from the Business Trust in 2015.

SEC’s reported net income for 2015 was $4,353,574.

13
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141.

142.

143.

144.

145.

146.

147.

148.

Transfer of Stock Out of Business Trust

149.

150.

151.

The parties stipulated that the value of SEC, as of December 31, 2015, was

$20,000,000 to $22,000,000.

SEC’s reported net income for 2016 was $5,441,541.

To the extent that the Beneficiaries of the Business Trust did not benefit equally,
the Court finds the terms of the Trust explicitly allowed the Trustees to use their

discretion when making distributions to the Be

neficiaries and that these terms were

specifically requested by Ron Sr., a seasoned gund thoughtful businessman.

The Court finds that pursuant to Articles 2.01

and 7.01 of the Business Trust, the

Trustees were not required to inquire about the financial state of any Beneficiary

before making a distribution.

The Court finds that an ascertainable standard applied only to any distribution from
the Business Trust, which would occur after Ron Sr.’s death and only for

distributions to Sally and Jennifer.

The Court further finds that by not including an ascertainable standard for
distributions while he is alive, Ron Sr. explicitly meant to provide his Trustees with

broad discretionary powers.

The Court finds that all distributions made fro
2015, were made in accordance with Articles
Trust.

m the Business Trust, from 2007 to
2.01, 7.01, and 7.02 of the Business

The Court finds that in making distributions nﬁde from the Business Trust, neither

Ron Jr. nor Jon acted under an arrangement to
other. The Court finds that the Defendants ea|
faith.

Attorney MacCormack testified that in and aj
him about the complexities of his state and fe
voting shares out of the [Business Trust],” so h
paying the pass through taxes.

Attorney MacCormack suggested to Ron Jr.
transferred out of the Business Trust.

In accordance with the restrictions contained
shares of SEC stock were transferred into Ro
remaining 1,000 voting shares of SEC stock 1
family trust.

14

ake reciprocal distributions to each
ch acted independently and in good

round 2009, Ron Sr. complained to
deral income taxes and “wanted the
e-would no longer be responsible for

and Jon that the voting shares be

n the stock certificates, 1,000 voting
Jr.’s personal family trust and the
were transferred into Jon’s personal
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154.

155.

156.
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On June 15, 2009, Ron Jr.,, Jon, and Ron St., a
of SEC, executed a “Waiver of Notice of Joint

cting in limited capacity as Director
Special Meeting of the Shareholder

and Director of State Electric Corporation and Unanimous Written Consent of the

Shareholder and Director to Corporate Votes™
a. waived the restriction on the transfer o

(“Waiver™), which:
f shares to allow Ron Jr. and Jon, as

Trustees of the Business Trust, to transfer 1,000 voting shares of stock to
Ron Jr. and 1,000 voting shares of stock to Jon and

b. authorized the officers of SEC to is
common stock for 1,000 shares to both

Ron Jr. and Jon executed the Waiver in their ¢:
Trust.

The Court credits Jon’s testimony that he mad
shares to Ron Jr. independently.

The Court credits Ron Jr.’s testimony that h
voting shares to Jon independently.

When the voting shares were transferred out o
testified that the taxes were split in several w
the tax implications was part of the decision to
the Business Trust, when deemed appropriate.

sue a certificate of no-par voting
Ron Jr. and Jon.

apacities as Trustees of the Business

e the decision to transfer the voting

e made the decision to transfer the

F the Business Trust in 2009, Ron Jr.
ays. The Trustees’ consideration of
transfer the nonvoting shares out of

Ron Sr. testified that Ron Jr. and Jon were aITvays supposed to receive the voting
shares. He gave the brothers preference becalfse they were running the company.
His stated intent corroborates the Court’s interpretation of the terms of the Business

Trust.

The Court finds that the 2009 transfer of v¢
express terms of the Business Trust. It was n
a breach of fiduciary duty.

On or around October of 2013, Ron Sr. m
MacCormack to suggest removing the nonvoti
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ting shares was allowed under the
ot misconduct and did not constitute

*t with Ron Jr., Jon, and Attorney
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161.

162.

163.

164.

165.

On January 1, 2014, Ron Jr. and Jon, as sharehplders of SEC and Ron Sr. and Jon,
as directors of SEC, executed the “Consent ofjthe Shareholders and the Board of
Directors of State Electric Corporation,” whic}ﬂ:

a. waived any and all notice requirements

b. waived the restriction on the transfer of shares to allow Ron Jr. and Jon, as
Trustees of the Business Trust, to transfer 9,000 nonvoting shares of SEC
stock to Ron Jr.;

c. waived the restriction on the transfer of shares to allow Ron Jr. and Jon, as
Trustees of the Business Trust, to trangfer 9,000 nonvoting shares of SEC
stock to Jon;

d. authorized and directed Ron Jr. as President of SEC, to execute and deliver
stock certificates and other documents &s deemed necessary; and

e. voted that that shareholders, directors, and officers acted “in good faith on
the Corporation’s behalf.”

Once the transfer took place, Ron Sr. was no longer responsible for paying the taxes
on SEC’s pass through income.

As of January of 2014, Ron Sr. sat on the Board of Directors of SEC.

By the terms of the “Consent of the Shareholders and the Board of Directors of
State Electric Corporation” dated January 1, 2014, both Ron Jr. and Jon participated
in votes to transfer 9,000 nonvoting shares of SEC to Ron Jr. and both Ron Jr. and
Jon participated in votes to transfer 9,000 nonvoting shares to Jon.

directors of SEC, executed the “Consent of the Shareholders and the Board of

Directors of State Electric Corporation,” whic -

a. waived any and all notice rcquirementﬁ;

b. waived the restriction on the transfer of shares to allow Ron Jr. to transfer
9,000 nonvoting shares of SEC stock to Ron Jr.’s personal family trust;

c. waived the restriction on the transfer of|shares to allow Jon to transfer 9,000
nonvoting shares of SEC stock to Jon’s personal family trust;

d. waived the restriction on the transfer gf shares to allow Ron Jr. to transfer
1,000 voting shares of SEC stock to Ron Jr.’s personal family trust;

e. waived the restriction on the transfer of|shares to allow Jon to transfer 1,000
voting shares of SEC stock to Jon’s pe{sonal family trust;

f. authorized and directed Ron Jr. as President of SEC, to execute and deliver
stock certificates and other documents as deemed necessary; and

g. voted that that shareholders, directors, and officers acted “in good faith on

the Corporation’s behalf.”

On June 23, 2014, Ron Jr. and Jon, as sharehofhers of SEC and Ron Jr. and Jon, as

The Massachusetts Uniform Trust Code (hereinafter “MUTC”), G.L. c¢. 203E,
§814, applied to the 2014 transfer of SEC nonvoting shares out of the Business

Trust.

16
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167.

168.

169.

170.

171.

172.

173.

174.

The Court finds that the transfer of the nonvoting shares out of the Business Trust
did not violate G.L. c. 203E, §814(b), as the transfer was expressly authorized by

the terms of the Business Trust, in Articles 2.0

1,7.01,7.02,21.21, and 21.22.

The Court credits Ron Sr.’s testimony that in 2013 his taxes had grown increasingly

complex and he was dissatisfied paying taxes

in numerous states where SEC did

business. Ron Sr. habitually filed his taxes late and tax liens were placed on Ron

Sr.’s home as a result.

The Court credits Ron Sr.’s testimony that he suggested that the Trustees distribute
SEC nonvoting shares to themselves, to simplify federal and state tax filings for

everyone involved.

Aware of their father’s wishes and his expregsed intent to otherwise provide for

Sally and Jennifer in his will, and consiste

with simplifying the income tax

compliance and facilitating the further growth of SEC and the risks associated with

personal guaranties for bonding and lending,

e Trustees independently exercised

their discretion as Trustees to distribute SEC nonvoting shares to Ron Jr. and Jon,

individually.

Attorney Bove testified that the transfer of voting and nonvoting shares of SEC

stock by Ron Jr. and Jon to each other as Ben
terms of the Business Trust.

>ficiaries was permissible under the

Attorney Bove testified that the transfer of V?ting and nonvoting shares of SEC

stock by Ron Jr. and Jon to each other

as

Beneficiaries did not constitute

misconduct as a matter of law because the transfer was permissible under the terms

of the Business Trust.

Attomney Riley testified that the transfer of v

oting and nonvoting shares of SEC

stock by Ron Jr. and Jon to each other as Beneficiaries was permitted by the terms

of the Business Trust. Attorney Riley testifie

d that Section 7.02 of the Business

Trust permitted a distribution from one Trustee to another Trustee and was entirely
acceptable under the terms of the trust instrument.

Attorney Bove testified that the discretionary distributions did not represent a

breach of fiduciary duty. He testified that Ron
the Grantor’s specific intentions and that consi
exercise of discretion as Trustees.

Jr. and Jon were entitled to consider
dering these intentions justified their

Attorney Bove testified that there is nothiglg more important than a Trustee

ascertaining the Settlor’s intent and taking p
intent.

rmissible action in reliance of such




175.

176.

177.

III. Terms of the Life Insurance Trust

178.

179.

180.

181.

182.

183.

184.

Attorney Bove testified that the discretionary distributions did not represent a

breach of the duties of good faith and loyalty.

Attorney Riley testified that a discretionary di

stribution is permissible if it takes

into account the interests of all of the Benbficiaries and rationally reflects a

consideration of these interests.

The Court finds that the transfer of voting and nonvoting shares was done in good

faith and did not constitute a breach of ﬁduciary duty, but was undertaken and

executed as a prudent Trustee in accordanc
corroborated by the grantor’s stated intent.

During Ron Sr.’s lifetime, Beneficiaries of the

with the terms of the Trust, as

Life Insurance Trust are described

as “members consisting of the Donor’s issue living from time to time.”

After Ron Sr.’s death, Beneficiaries of the Life Insurance Trust are described as the

“children of the Donor then living and children
issue then living.”

Attorney MacCormack advised Ron Jr. and Jo

of the Donor then deceased leaving

to pay the life insurance premiums

directly from SEC and book it as a distribution to themselves, which they did during
the years that SEC was held in the Business Trust.

For the years 2014, 2015, and 2016, when SEC,

stock was no longer in the Business

Trust, Ron Jr. and Jon paid the premiums personally. The payments of $120,184.00
were treated as loans to Ron Sr. from Ron Jr. jand Jon secured by interest bearing

promissory notes.

The Court finds that it was not improper for
payment of these premiums as loans and t

Ron Jr. and Jon to structure their
at by paying the premiums they

prevented the policy from lapsing, which benefitted the Plaintiff.

Attorney MacCormack testified that “the way]it is supposed to work™ is that Ron

Sr. would make a contribution to the Life

urance Trust in the amount of the

premium and then a Crummey notice would ble sent to the Beneficiaries notifying
them of their Crummey withdrawal right a certain amount of the contribution.

As with the Business Trust, the purpose ofa C

ey withdrawal power is to make

a gift by Ron Sr. to the Life Insurance Trust eligible for the gift tax present interest
exclusion of $10,000 per year, per donee, according to Internal Revenue Code §

2503(b).

18




185.

186.
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188.
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190.

191.

192.

193.

194.

195.

Attorney Riley testified that to qualify a gift to the Life Insurance Trust for gift tax
present interest exclusion, the Beneficiaries must receive notice of their withdrawal

rights, also known as a Crummey Notice.

As similarly provided for in the Business Tru
interest in a gift to a present interest in a gift, fo

st, this provision converts a future
purposes of the gift tax exclusion.

As previously stated, Attorney MacCormack testified that, in general, when
drafting an estate plan that includes a closely held business, it is understood among

the family that no one will exercise their Crum
the estate tax benefit to the family for not doing

Attorney MacCormack testified that he was
Notices for the Life Insurance Trust and sent the
2012, 2013, 2014, and 2015.

Sally testified that she did not receive Crumm
Trust for the years 2016 and 2017.

ey withdrawal power, because of
’ S0.

responsible for drafting Crummey
m to Sally for the years 2010, 2011,

ey Notices from the Life Insurance

In 2011, Sally exercised her Crummey withdrawal right, but did not receive her
proportionate share. Sally did not exercise her Crummey withdrawal right to other

years.

The Court finds that Article 4 of the Life Insurance Trust contains the Crummey
withdrawal power of the Beneficiaries and was specifically included for estate

planning purposes.

The Court finds that the failure to send Crummey Notices to the Life Insurance
Trust Beneficiaries for the years mentioned above was not intentional.

Pursuant to Article 3 of the Life Insurance

Trust, entitled “Payments During

Donor’s Life,” the Trustee may “in its discretion, at any time or times and for any
reason, pay any part or all of the income and/£r principal of the trust to or for the

benefit of any one or more (or all) of those me

nbers consisting of the Donor’s issue

living from time to time...in such proportions among them as the Trustee sees fit.”

The Life Insurance Trust still holds the life insurance policy for the benefit of the

listed Beneficiaries. Neither income nor princ
Insurance Trust.

pal was ever paid out from the Life

The Court finds that by the express terms of the Life Insurance Trust, Ron Sr.
sought to release the Trustee of the Life Insurance Trust from any liability for

failure to send Crummey Notices.
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197.

198.

199.

200.

201.

202.

203.

204.

205.

The Court finds that the express intent of Ron 8r., in executing the Life Insurance
Trust was to provide liquidity for estate taxes and lower estate taxes pursuant to the
present interest exclusion. The intended purpose of the Life Insurance Trust was
not to provide any Beneficiary with a proportionate share of the gift. The Court

finds that Ron Jr. administered the terms of the

Life Insurance Trust in good faith.

Article 16 of the Life Insurance Trust provides that upon the request of any income
Beneficiary or after receiving any property over one hundred dollars ($100), the

Trustee “shall render each year an accounting o

the administration of the Trust...to

the person or persons of full age eligible at the time to receive the income

thereof...”

Sally testified that on July 22, 2015 she replied to an email from Jon asking what

the amount of the gift to the Life Insurance Try
of the Life Insurance Trust and an accounting.

st was, as well as asking for a copy

Despite making a demand for an accounting and copy of the Life Insurance Trust,

Sally never received either.

The Court finds that the Trustee administered th

e Life Insurance Trust in good faith.

While the failure to provide such accounting is a technical breach of duty, the Court
finds that the appropriate remedy is not removal of the Trustee but to order that an

accounting be provided.

The Court further finds that the discovery exchanged during litigation provides a

sufficient accounting of the Life Insurance
requirement.

Trust to satisfy the accounting

The Court finds that failure to send Crummey Notices, provide an accounting or a
copy of the Life Insurance Trust to Sally did not rise to the level of misconduct.

The consequence of failing to send Crummey Notices is that the grantor would not

be able to report part of the gift as part of the an
be an additional taxable gift.

The Court finds that the Trustee’s failure to se

ual exclusion and thus, there would

nd a Crummey Notice for the years

2016 and 2017 was unintentional and that the terms of the Life Insurance Trust

provide that neither the Trustee nor the grantor

will have any liability to any person

for failure to send any notice called for by Article 4 and the withdrawal rights

granted thereby shall expire as provided there

n regardless of whether such notice

is given, except as otherwise specifically provided.
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FURTHER FINDINGS AND RAT

[ONALE

This case is about a family torn apart because of a disa

plan, which includes an Intentionally Defective Grantor

established specifically to deal with concerns about a busines

The business is an electrical construction company. The chan

business, tax consequences and family dynamics all played

Business Trust. He was guided by qualified professionals in sef

him about his options and obligations. Ron Sr.’s intentions we

oreement about their father’s estate
Trust (“Business Trust”) that he
s he started with his wife in 1986.
ging economy, lawsuits against the
a role in Ron Sr. establishing the
ting up his estate plan, who advised

e memorialized in the terms of the

Business Trust. When he executed the Business Trust, his sons were running the company and it

was clear that they would continue to do so. In order to accomplish his goals, he gave his sons

flexibility and control in the terms of the Business Trust.

sisters, even upon their father’s death. As the company grew

ey stood to benefit more than their

d became more successful, running

the business became more complicated. The brothers took personal risks in order to grow the

company. Tax issues arose which could be resolved if thg
Business Trust. Ron Sr. took steps to provide for his daughters
in his estate. He did not communicate his thoughts to all of the s
that he do so. He wanted to avoid conflict but his lack
Significantly, he is still alive and was able to reiterate that th
Trustees of the Business Trust, were in accordance with his in
be to rewrite the Business Trust and impose obligations that

by the terms of the Business Trust.

Date: 5/!5/[9 _
[
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company was removed from the

by leaving them significantly more

5iblings nor is there any requirement

of transparency caused conflict.
e actions taken by his sons, as Co-
tentions. To find otherwise, would

were intentionally not provided for

. Ross, Justice

Essex Probate and Family Court




