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Example: Jane is a single 75 year old and owns her home worth $330,000, with a town assessed 
value of $305,500 and miscellaneous investments and cash of $200,000. 

 
Planning Opportunities: Transfer the home today to child with a reserved life estate in the 
deed.  (You may also consider an income only irrevocable trust as the look-back period is now 5 
years for all types of transfers). 
 
Calculation of Period of Ineligibility: 
  
 (A) Use Assessed value of home see 130 CMR 520.007(G)(3(a) 
  

(B) Calculate the value of the remaining interest in the home as this the only portion that 
qualifies as a disqualifying transfer. The remainder interest is determined in accordance 
with life estate tables used by the Division of medical assistance. [130 CMR 
520.019(I)(1)] There is some confusion regarding the tables used which are either the old 
HCFA tables or the recently adopted IRS table 90CM. 
 
(C) Assessed Value      $305,500  

       Remainder Percentage Table 90CM    x    39.50% 
       Value of Remainder Interest      $120,672 
       Average Monthly Cost Nursing Home MA              /     7,380  
       Period of Ineligibility               =  16.35Months 
 
Planning Notes: 

 
Although the period of ineligibility is averaging 16.35 per month the penalty will not begin to 
run under the new rules until Jane enters the nursing home.  The benefit of the advanced 
planning was to freeze the age of the individual and the value of the real estate which keeps the 
penalty period as short as possible. For example, if Jane gets sick on month 20 instead of Jane 
private paying for 40 more months to reach the 60 months look back period, she needs only pay 
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for 16.35 months. The cost to Jane would be 7,500/month x 16.35 months or $122,625 of which 
she has in investments. The result of this plan would save a $330,000 home and all of its related 
appreciation. In the event no life estate was retained the  penalty period beginning on month 20 
would have been 41.3 months [305,500 / $7,380], which is longer than waiting the 40 month 
balance of the 60 month look back period. 
 
Reverse Mortgage Planning Note: 
 
Under the old reverse mortgage rules, an individual would have had to decide between doing this 
type of Medicaid planning in hopes of getting the 5 year look back clock started or doing nothing 
because they just were not sure if they might need a reverse mortgage in the future.  The real 
impact of this choice was that by forcing an individual to wait and see if a reverse mortgage was 
going to be needed prior to planning meant that it would ultimately be much harder for to beat 
the 5 year look back clock associated with any such planning they may wish to do in the future.  
Now that reverse mortgages can be obtained if  an individual has a life estate in their home, there 
is no reason for an elderly person to have to wait to get their Medicaid planning in order thus 
starting the 5 year look back clock sooner rather than later. 
 

Does Filing the Medicaid Application Start the Period of Ineligibility  
 

 General Rule: The period of ineligibility for a disqualifying transfer will begin to run 
based on an approved application for such care but for the application of the penalty 
period…”[Section 6011(b) Deficit reduction Act 2005]. According to MassHealth Regulation 
130 CMR 520.019(G)(3) this period of ineligibility begins to run on the date which the 
individual is otherwise eligible for MassHealth benefits… 
 
 Query: If Jane applies for Medicaid and is denied as she has 200,000 and is over assets, 
even though she has also made a prior disqualifying transfer, would that application still begin 
the running of the period of ineligibility? 
 
 Solution/Planning Pointer: Prior to applying Jane must make any additional 
disqualifying transfers needed to ensure she has less than $2,000 so any denial could only be due 
to the application of the penalty period as a result of the prior transfer and not be due to being 
over assets. However, be sure to make a subsequent cure of the extra transfer, right after 
applying. 
 

Curing a Transfer: 
 

  After Issuance of the Notice of the Period of Ineligibility: After the issuance of the 
notice of the period of ineligibility, the nursing-facility resident may avoid imposition of the 
period of ineligibility in the following instances. [130 CMR 520.019(K2)] 
 
 Curing a Transfer: If the full value or a portion of the full value of the transferred 
resources is returned to the nursing-facility resident, the Division will rescind or adjust the period 
of ineligibility and will apply the countable-assets rule at 130 CMR 520.007 and the countable-
income rules at 130 CMR 520.007 to the returned resources in the determination of eligibility. 
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The Division will rescind or adjust the period of ineligibility as follows [130CMR 
520.019K(2)(b)] 
 

(i) The MassHealth agency will use the original application date if the nursing-
facility resident provides proof within 60 days after the date of the notice of the 
period of ineligibility that the transfer has been fully or partially cured.  In the 
case of a partial cure, the MassHealth agency will recalculate the period of 
ineligibility based on the transferred amount remaining after deducting the cured 
portion, beginning with the date of transfer or, for cures of transfers occurring on 
or after February 8, 2006, the later of the date of transfer or the date on which the 
individual would have otherwise been eligible. 

(ii)  If the nursing-facility resident provides proof later than the 60th day after the date 
of the notice of a period of ineligibility that the transfer had been fully or partially 
cured, the nursing-facility resident must re-apply. The MassHealth agency will 
recalculate the period of ineligibility based on the amount of the transfer 
remaining after the cure, beginning with the date of transfer or, for cures of 
transfers occurring on or after February 8, 2006, the later of the date of transfer or 
the date on which the individual would have otherwise been eligible. 

 
Planning Note: The ability to cure a transfer does not appear to have been changed by the 
Deficit Reduction Act 2005. Therefore, the immediate cure of the excess transfer will enable the 
division to recalculate the period of ineligibility based on the amount of the transfer remaining 
after the cure, beginning with the date of transfer. In Jane’s case that would preserve the date of 
the transfer being month 20 and ensuring eligibility in 23.7 months from that date. 
 
When is the Transfer Date for purposes of  beginning the period of ineligibility with regard 

to reverse half a loaf planning and does the application date really matter? 
 
 Example and planning pointer:   
Say an individual just entered a nursing home and a disqualifying transfer was made on July 1 
which resulted in such individual having less than $2,000 of assets and then on August 1 the 
MassHealth application was filed.  Based on regulation 130 CMR 520.019(G)(3) the transfer 
date for purposes of the penalty period calculation should be July 1 as this is the day that the 
individual would have been approved for by MassHealth since that is they day he had less than 
$2,000. In addition, MassHealth is permitted to go back three months from the date of 
application or to the earliest date of financial eligibility, which ever occurs first, when 
determining eligibility.  This is important with regard to the reverse half a loaf planning as many 
times the application is not filed on the day the individual enters the nursing home and/or makes 
the disqualifying transfer. 
 
Planning note:  The date of transfer for penalty period calculation purposes can never be prior to 
the date the individual is institutionalized.    
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Disqualification for assistance for individuals with substantial home equity 130 
CMR 520.007(G)(3) 

 
Planning note:  The Federal Deficit Reduction Act of 2005 provided this same restriction, 
but also enabled the states to utilize a $750,000 value instead of the recommended 
$500,000 value.  (Deficit Reduction Act 2005 section 6014B).  It is important to note that 
Massachusetts has opted for the larger $750,000 value, but has otherwise followed the 
Federal rule when adopting this regulation.   
 
 Query:   Is the fair market value of the home or the real estate tax assessed value of the 
home supposed to be used when determining the $750,000 equity interest for 
disqualification purposes?   
 

   Answer: Since this new equity value language has been adopted by Massachusetts 
   into its existing regulation 130 CMR 520.007(G)(3), it appears clear that when 
   determining the equity value in a home, we must use the most recent tax bill or 
   property tax assessment that was most recently issued by the taxing jurisdiction – 
   see 130 CMR 520.007(G)(3)(a). 

 
Understanding Annuities under the Deficit Reduction Act 2005 

 General rule which still applies:  
[130 CMR 520.007(J)(1)] 

 
 Annuities: Payments from an annuity are countable in accordance with 130 CMR 
520.009. If the annuity can be converted to a lump sum, less any penalties or cost of converting 
to a lump sum, is a countable assets. Purchase of an annuity is a disqualifying transfer of assets 
for nursing-facility residents as defined at 130 CMR 515.001 in the following situation: 
   
  (a) when the beneficiary is other than the applicant, member, or spouse. 
   

(b) when the beneficiary is the applicant, member, or spouse and when the total 
present value of projected payments from the annuity is less than the transferred 
asset (purchased price). In this case, the Division determines the amount of the 
disqualifying transfer based on the actual value of the annuity compared to the 
beneficiary’s life expectancy using the life-expectancy tables  of institutions in the 
business of providing annuities; 

 
New Notification requirements for Annuities: 
A state shall require, as a condition to receive medical assistance for an individual, that 
the application of the individual for such assistance shall disclose a description of any  
interest the individual or community spouse has in an annuity. In addition, such  
application must include a statement that the state becomes a remainder beneficiary 
under such annuity [Act Section 6012(a)]. 
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Practice Pointer: Since this section specifically refers to an individual or community  
Spouse’s interest in an annuity, one can only assume that the purchase of an annuity by the 
community spouse, must also list the state as a remainder beneficiary. 
 
Requirement for State to be named as remainder beneficiary:The purchase of an annuity 
shall be treated as a disqualifying transfer of assets unless the state is named as the remainder 
beneficiary in the first position or the state is named as such beneficiary in the second position 
after the community spouse or minor or disabled child. [Act Section 6012 (b)(f)(i) and (ii)] 
Practice Pointer: Some may think since this section indicates that only the community 
spouse can be listed as a beneficiary ahead of the state and does not mention the 
institutionalized spouse’s ability to fill that position, that maybe the community spouse could 
buy an annuity and not list the state as beneficiary at all? However, due to the disclosure 
requirements listed above, the safe assumption is that the state must be listed as a beneficiary 
on an annuity purchased by the community spouse at least in the second position. 
 

How Annuities Can still be an effective planning  
tools under the Deficit Reduction Act of 2005 

 
Example 1: A single female age 75 has $202,000 and has just entered a nursing home. The 
nursing home costs $9,000 per month and she gets $1,000 per month social security and a 
pension of $612 per month. This means that her money would be used up in 27 months: 
 
  (a) Monthly Cost for Nursing Home    $ 9,000 
            Less Social Security     $ 1,000 
             Less Pension      $    612  
                           Amount short each month     $ 7,388 
        Total Cash Available                /$200,000 
        Numbers of month’s money will last   27.07 months 

 
Purchased an Annuity in Accordance with 

[130 CMR 520.007(J)(1)] 
 

(A) Amount of Annuity: is $200,000 as the individual is permitted to keep $2,000 = 
[202.00 - 2,000] 

 
(B) Term of Annuity: A term certain not to exceed the individuals life expectancy 
pursuant to 130 CMR 520.007 (J)(1)(b) 

  
(C) Irrevocable: the annuity must be irrevocable. 

  
(D) Remainder Beneficiary: must be the state in the First position unless there is a 
community spouse or a blind or disabled child which would cause the state to be a 
remainder beneficiary in the second position. [Section 6012(b)(f)(i)(ii)] 
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Result of Annuity Purchase 
- Amount of Annuity          200,000 
- Life Expectancy of 75yr old Female using HCFA tables            /  12 Years 
- Number of Months in a year      /  12 Months 
- Amount of Monthly Payment     $ 1,388.88 
  At Risk to Nursing Home 
 

Amount of Medical Lien 
- Monthly Cost MassHealth Pays Nursing Home   $    6,000 
- Less Social Security       $  <1,000> 
- Less Pension        $  <   612> 
- Less Annuity Payment      $  <1,389>  
- Amount short each month that represents     $    3,000 
  the Amount of the MassHealth Lien Building  

 
Planning Benefit:  If the individual stays in the nursing home for 27 months the outstanding 
lien that the state would be entitle to would be $81,000 [3,000/month x 27 months]. In addition 
the annuity paid out $37,503 [1,389 x 27 months] The total amount spent out of the annuity was 
$118,503 [81,000 + 37,503]. The total amount still left for the family would be $81,497 which is 
far better then nothing which is the amount that would have been left had the family not 
purchased the annuity. 
 
Example No. 2:  A married couple both age 75, own a home worth $300,000 and have 
investments of $300,000. Husband has social security income and a pension of $1,500 per month 
and the wife has social security income of $750 per month. Husband has just entered a nursing 
home with no advanced planning in place. 
 
Planning Opportunities: 
 
 - Transfer the home to the community spouse:  

This transfer still qualifies as a permissible transfer and will not create a disqualification 
period pursuant to 130 CMR 520.019(D)(1). In addition, transfer assets in excess of 
community spousal resource allowance which also qualifies as a permissible transfer. 

 
 -Purchase Annuity in the Name if the Community Spouse:  

A) Amount of Annuity is the total assets less the community spouse resource allowance 
[CSRA] and the amount the institutionalized spouse is allowed to keep. 

 
  - Total Assets         300,000 
  - Community Spousal Resource Allowance   <  99,540 > 
  - Amount institutionalized spouse can Keep   <    2,000 > 
  - Amount of Annuity         198,460 
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B) Result of Annuity Purchase 
 

  - Amount of Annuity           198,460 
  - Term of Annuity Not to Exceed                  /           5 Years 
     Life expectancy of 75 year old  
  - Number of Months in a Year                  /          12 Months 
  - Amount of Monthly Payment                 $3,307.66 
    to the Community Spouse   
 
Planning Pointer: 
  
  Since it appears that the Deficit Reduction Act of 2005 requires the state to the named as 
a remainder beneficiary of an annuity, even though purchased by the community spouse, [Act 
Section 612a], it is important to make the term of the annuity as short as possible. Such an 
annuity would not result in a disqualifying transfer as it does not violate the annuity rules as 
provided in 130 CMR 520.007(J)(1). By making the annuity term as short as possible helps to 
reduce the risk of there being any reminder left to go to the state as the reminder beneficiary.  
 

Annuities for the married couple really work the same as they used prior to the 
implementation of the DRA of 2005: 

 
 Under the pre DRA rules if a community spouse purchased  and never received any 
MassHealth benefits prior to dying then the balance of the annuity would go to the children or 
who ever was listed as the primary beneficiary.  Arguably, the same result would occur under the 
new regulations since the state would only get the balance of the annuity to the extent that the 
annuitant (i.e. community spouse) received any MassHealth benefits.  130 CMR 
520.007(J)(2)(a)(i)   
 

 










































