MASSACHUSETTS MEDICAID UPDATE

September, 2008

Look back provision is extended to 5 years from 3 years for all transfer 130 CMR 520.019(B)

This regulation indicates that the transfers of resources are subject to a look back period, beginning on the first date the individual is both a nursing facility resident and has applied for/or is receiving MassHealth standard.  This period generally extends back in time for 36 months.  For transfers of resources occurring on/or after February 8, 2006, the period extends back in time for 60 months.  The look back period for transfers of resources from a revocable trust to someone other than the nursing facility resident, or transfers of resources into an irrevocable trust where future payment to the nursing facility resident is prevented, is 60 months.

Planning Note:  There appears to be no difference between the Federal Deficit    Reduction Act language and the language as Massachusetts has adopted it in its current regulations.  In essence, there is simply a 60 month look back period for all transfers whether they be made to an individual outright, into an irrevocable trust or out of a revocable trust.  

Period of ineligibility due to a disqualifying transfer

1. Duration of ineligibility:  Where the MassHealth agency has determined that a disqualifying transfer of resource has occurred, the MassHealth agency will calculate a period of ineligibility.  The number of months in the period of ineligibility is equal to the total, cumulative, uncompensated value as defined by 130 CMR 515.001 of all resources transferred by the nursing facility resident or the spouse, divided by the average monthly costs to a private patient receiving nursing facility services in the Commonwealth of Massachusetts at the time of application, as determined by the MassHealth agency.  (130 CMR 520.019 (G)(1)). 

Example:  If an individual transferred assets for less than fair market value to a child in the amount of $200,000, the related disqualification period would be approximately 24.9months ($200,000 ( $8,010).  This calculation remains unchanged under both the deficit reduction act of 2005 and the newly enacted Massachusetts regulations adopting such act.  The only difference is that the deficit reduction act prevents this ineligibility period from beginning to run on the date of the transfer.  

9-27-07 letter from the Deputy Medicaid Director at MassHealth regarding the imposition of transfer penalties-does every transfer create a penalty period?

In general, the Masshealth workers do not review transfers of less than $250 unless there is activity that the worker deems to be questionable and thus requires further investigation.  In addition. Masshealth’s transfer review policy is to review all transfers of $1,000 or more, and only to review transfers including birthday, anniversary, holiday and charitable gifts, below that amount if there appears to be a recurring pattern of inappropriate transfers.

Planning Note:  When making contributions to your church or birthday presents to loved ones please be sure to keep them under this $1,000 limit to avoid strict scrutiny by Masshealth.  However, the good news from this letter is that at least some level of lifetime gifting can continue without necessarily creating a disqualification period as prior to this clarification it certainly appeared that all transfers of any amount would have resulted in at least a 5 year disqualification period in order to get beyond the lookback period.

2. Determination of the beginning date of this period of ineligibility:  130 CMR 520.019(G)(3)

Beginning date.  For transfers occurring before February 8, 2006, the period of ineligibility will begin on the first day of the month in which resources have been transferred for less than fair market value.  For transfers occurring on/or after February 8, 2006, the period of ineligibility will begin on the first day of the month in which resources were transferred for less than fair market value or the date on which the individual is otherwise eligible for MassHealth payment of long term care services, whichever is later.  For transfers involving revocable trusts, the date of transfer is the date the payment to someone other than the nursing facility resident or the spouse is made.  For transfers involving irrevocable trusts, the date of transfer is: 

1.  The date that the countable resources are transferred to someone other     than the nursing facility resident or spouse; or 

2.  The latest of the following:

i. The date that payment to the nursing facility resident or the spouse was foreclosed under the terms of the trust:  

ii. The date that the trust was established; or

iii. The date that any resource was placed in the trust.  

Planning note:  The Deficit Reduction Act of 2005 defined the beginning date of the period of ineligibility to be “the first day of the month during or after which assets have been transferred for less than fair market value, or the date on which the individual is eligible for medical assistance under the state plan and would otherwise be receiving institutional level care described in sub paragraph C based on an approved application for such care, but for the application of the penalty period, whichever is later (deficit reduction act of 2005, section 6011(B)(ii.)).  Massachusetts’s regulations are similar but indicate that the beginning date would commence when “the individual is otherwise is eligible for MassHealth payment”(130 CMR 520.019(G)(3)).  The confusion surrounds the meaning behind otherwise eligible.  MassHealth is following the federal definition.  Therefore we are of the belief that by following the Federal rules and applying for MassHealth benefits and getting denied for the sole reason of having an unexpired period of ineligibility would be the safest approach to ensure the beginning of the running of such period of ineligibility.  

Trends in the Annuity Rules Since the Deficit Reduction Act of 2005

1. Treatment of annuities established before February 8, 2006 130 CMR 520.007(J)(1)  This regulation indicates that payments from an annuity are countable income in accordance with 130 CMR 520.009.  If an annuity can be converted to a lump sum, the lump sum, less any penalties or cost of converting to a lump sum, is a countable asset.  Purchase of an annuity is a disqualifying transfer of assets for nursing facility residents, as defined at 130 CMR 515.001 in the following situations: 

a. When the beneficiary is other than the applicant, member or spouse;

b. When the beneficiary is the applicant, member or spouse, and when the total present value of projected payments from the annuity is less than the value of the transferred asset (purchase price).  In this case, the MassHealth agency determines the amount of the disqualifying transfer based on the actuarial value of the annuity, compared to the beneficiary’s life expectancy, using the life expectancy tables as determined by the Mass Heath agency, giving due weight to the life expectancy tables of institutions in the business of providing annuities; 

c. when the terms of the annuity postpone payment beyond 60 days, the MassHealth agency will treat the annuity as a disqualifying transfer of assets until the payment start date; or

d. when the terms of the annuity provide for unequal payments, the MassHealth agency may treat the annuity as a disqualifying transfer of assets.  Commercial annuity payments that vary solely as a result of variable rate of interest are not considered unequal payments under 130 CMR 520.007(J)(1)(d).

2.   Treatment of Annuities Established on or after February 8, 2006  130 CMR 520.007(J)(2) This regulation provides that in addition to the requirements in 130 CMR 520.007(J)(1), the following conditions must be met:  











a.
The purchase of an annuity will be considered a disqualifying transfer of                assets when: 

i. Someone other than the Commonwealth of Massachusetts is named as the remainder beneficiary in the first position for at least the total amount of medical assistance paid on behalf of the Institutionalized Individual; {used to say Annuitiant}
ii. Someone other than the Commonwealth of Massachusetts is named beneficiary in the second position after the community spouse or minor or disabled children;

iii. Someone other than the Commonwealth of Massachusetts is named as such a remainder beneficiary in the first position if the community spouse or the representative of any minor disabled children in 130 CMR 520.007(J)(2)(a)(ii) disposes of any such remainder for less than fair market value.

b.
The purchase of an annuity will be considered a disqualifying transfer of assets if the annuity does not satisfy 130 CMR 520.007(J)(1) and (J)(2)(a) and if the annuity is not irrevocable and non assignable 130 CMR 520.007(J)(2)(b).

c.  The purchase of an annuity will not be considered a disqualifying        transfer of  assets if the annuity names the Commonwealth of Massachusetts as a beneficiary as required under 130 CMR 520.007(J)(2)(a) and if the annuity is:                                                                                               

i. Described in subsection b or q of section 408 of the Internal Revenue code of 1986;

   ii.      Purchased with the proceeds from an account or trust described in subjection a, c, or p of section 408 of the Internal Revenue code of 1986;

iii.     Purchased with the proceeds from a simplified employee pension described in subsection k of section 408 of the Internal Revenue code of 1986; or

iv. Purchased with the proceeds from a Roth IRA described in subsection A of section 408 of the Internal Revenue code of 1986 130 CMR 520.007(J)(2)(C).

IMPORTANT FEDERAL LAW GHANGE UNDER THE TAX RELIEF AND HAELTH CARE ACT OF 2006 AND REMAINING PLANNING OPPORTUNITIES

Planning Note: President Bush signed into law the Tax Relief and Health Care

Act of 2006 and as part of this act there was a clarification to the annuity portion

of the DRA of 2005.  The change was to remove from section 6012(b) of the

 DRA of 2005 the word “annuitant” and replace it with the words 

“institutionalized individual”.  It appears that this change is designed to allow 

MassHealth, upon the death of the community spouse, to recover Medicaid 

benefits paid on behalf of the institutionalized spouse even if the community 

spouse never received any Medicaid benefits. MassHealth Operations Memo 07-

14 dated September 1, 2007 indicated that it will be issuing a revision to Mass 

Health regulation 130 CMR 502.007(J)(2)(a)(i) changing the word “annuitant” to

“institutionalized individual”. [The new regulations have been issued and are

 included in the materials]

9-27-07 letter from MassHealth Director of Federal and National Policy Management clarifying when to name the state as the Designated the Beneficiary of an annuity.

The letter states that MassHealth generally does not like to address hypothetical questions.  Nonetheless, if the community spouse is not receiving any MassHealth benefits and the community spouse is the owner and annuitant of a commercial annuity, so that the institutionalized spouse has no interest under the annuity contract, the current MassHealth policy is not to require the community spouse to name the state as the current beneficiary.  

Caution:   This policy does not appear to be consistent with what the MassHealth regulation says and we recommend that you name the state as the designated beneficiary even when the community spouse purchases the annuity in order to avoid any unnecessary complications during the application process.    

MassHealth Eligibility Operations Memo 08-12 Dated July 15, 2008 Designed to Provide Guidance when Processing Long Term Care Cases with Annuities

When applying for MassHealth you must provide a copy of the annuity contract and

verification of the primary and contingent beneficiaries of the annuity.  The case worker will then identify the date of purchase, term of the annuity, owner, annuitant, and the beneficiaries.  This operation memo further states that for all annuities purchased by the applicant the case worker must ensure that the annuity satisfies the requirements of     MassHealth regulation 520.007(J)(1) and if the annuity was purchased after February 8, 2006 then it must also conform to MassHealth regulation 520.007(J)(2) which requires if there is a community spouse or a blind or disabled child that the Commonwealth must be named as the beneficiary in the second position but if not then the Commonwealth must be named as beneficiary in the first position.  

Finally, the applicant must provide written confirmation, issued by the insurance company or financial institution, of the proper beneficiary designation as a perquisite to the approval of the application. Failure to provide such documentation will result in the denial of benefits. Failure to maintain the Commonwealth as the beneficiary may result in termination of benefits. The caseworker must then sign the Notice of Preferred Remainder Beneficiary/Annuity Tracking Form, ANN-3 and file it with the lifetime lien unit.  This form, effective July 15, 2008 replaces the old ANN-1and ANN-2 forms.  

Query: Can a healthy spouse purchase an annuity with excess assets after the institutionalized spouse has entered a nursing home, without being required to name the Commonwealth as the beneficiary? 

Answer:  Since Massachusetts has adopted the new federal language changing the word Annuitant to Institutionalized individual, in regulation 130 CMR 520.007(2)(a)(i) that the answer must be NO.  We believe that this approach will result less complications during the application process.      

LAST MINUTE ANNUITY PLANNING FOR A MARRIED COUPLE IS ALIVE AND WELL EVEN UNDER THE NEW RULES

Example:  A married couple both age 75, own a home worth $300,000 and have investments of $300,000. Husband has social security income and a pension of $1,500 per month and the wife has social security income of $750 per month. Husband has just entered a nursing home with no advanced planning in place.
Planning Opportunities:

· Transfer the home to the community spouse: 

This transfer still qualifies as a permissible transfer and will not create a disqualification period pursuant to 130 CMR 520.019(D)(1). In addition, transfer assets in excess of community spousal resource allowance to the community spouse as this also qualifies as a permissible transfer.

· Purchase Annuity in the Name of the Community Spouse: 

A) Amount of Annuity is the total assets less the community spouse resource allowance [CSRA] and the amount the institutionalized spouse is allowed to keep.

- Total Assets





   $300,000



- Community Spousal Resource Allowance
              < 104,400 >



- Amount institutionalized spouse can Keep
              <     2,000 >



- Amount of Annuity




      193,600


B) Result of Annuity Purchase



- Amount of Annuity 




      193,600



- Term of Annuity Not to Exceed

               /             4 Years



   Life expectancy of 75 year old 



- Number of Months in a Year


    /          12 Months



- Amount of Monthly Payment


    $4,033.33



  to the Community Spouse


Planning Pointer:

 Since the state is named as the remainder beneficiary on these annuities purchased by the community spouse, it is important to make the term of the annuity as short as possible. Such an annuity would not result in a disqualifying transfer as it does not violate the annuity rules as provided in 130 CMR 520.007(J)(1). By making the annuity term as short as possible helps to reduce the risk of there being any reminder left to go to the state following the death of the community spouse to pay for the benefits received by the institutionalized spouse.     Otherwise the use of commercial annuities with a married couple still work very similar to how they used to under the old rules.
MASSHEALTH TRENDS IN PRIVATE ANNUITIES AND YET ANOTHER ADDITIONAL ANNUTIY REGULATION 130CMR 520.007(J)(4)

MassHealth eligibility operations memo 07-014 dated September 1,2007 continued the trend of Masshealth becoming more strict with regard to annuities by requiring all non-commercial annuities, private promissory notes, and personal lifetime-care contracts to  be sent to legal for review before determining eligibility for long term care benefits. (see Masshealth eligibility operations memo 07-14)

Does MassHealth operations memo 07-14 prohibit the use of private annuities?

While MassHealth’s operation memo 07-14, which was issued in September of 2007, does not prohibit the use of private annuities it certainly tells planners to proceed with caution.  In this regard it is important to take a closer look at the operations memo itself along with the actual MassHealth regulations that govern annuities.  Finally, it is important to note that it does not appear that commercial annuities are under any additional scrutiny.

The memo indicates the when processing a long term care application that includes an annuity established on or after February 8, 2007, that the following steps must be followed.  Review the annuity to see if it:

1. is actuarially sound according to the social security administration tables;

2. has equal payments;

3. is irrevocable;

4. is non-assignable; and

5. has no deferral or balloon payments.

The memo further indicates that if the annuity meets all of these requirements then complete the notice of preferred remainder beneficiary (ANN-2) form and list either the issuing company or the private annuity owner.  Also list any preferred beneficiaries, such as a spouse, disabled child or minor child.  MassHealth operations will then log in this annuity and send a copy of this form to either the issuing company or to the private annuity owner.  Finally, the form notes that if there is a preferred beneficiary then Commonwealth will be named as beneficiary in the second position otherwise the commonwealth will be named as the beneficiary in the first position.  (See MassHealth operation memo 07-14).  

Planning Note:


Nowhere in the MassHealth operations memo 07-14 does it prohibit the use of private annuities and in fact it seems to provide for there use as it directs the preferred remainder beneficiary form to list the private annuity owner and to send a copy of such form to the private annuity owner.  It also does not appear the procedures for the use of a private annuity is any different than that of a commercial annuity other than the fact that a private annuity is to be sent to legal for review.


Based on a recently received denial letter invlovling the use of private annuities, it appears that MassHealth is attempting to deny such applications based on the applicant having made a disqualifying transfer pursuant to MassHealth regulation 130 CMR 520.019C. This regulation defines a disqualifying transfer as “…. any action taken that would result in making a formally available asset no longer available.” (130 CMR 520.019C)  It would appear that this regulation is all encompassing except that MassHealth has provided a specific exception when the assets transferred are exchanged for an annuity which meets the requirements of MassHealth regulation 130 CMR 520.007(J)(1)&(2) supra.  


It is important to note the regulation does not provide for a distinction to be made between private and commercial annuities as they both must meet these same requirements.  Furthermore, MassHealth regulation 130 CMR 520.007(J)(1)&(2) does not require the rules of contract formation to be applied to the formation of the private or commercial annuities.  This regulation does not require an analysis of family circumstances nor does it require that either the private or the commercial annuity be secured or even be equal to fair market value.  With regard to fair market value the regulation simply requires that the total present value of the projected payments not be less than the value of the transferred asset (purchase price).  By applying an applicable interest rate to the term of the annuity, which shall not exceed the life expectancy of the applicant or spouse, should ensure that the amount returned will not be less than the value of the assets transferred.

Now as of January 10, 2008 we finally had some certainty with regard to the use of private annuities as we have received a fair hearing decision that indicates as long as the above mentioned requirements are satisfied then the purchase of a private annuity will not be treated as a disqualifying transfer.  The hearing officer also indicated that as long as these annuity requirements are satisfied then the intent behind the purchase of the annuity will not be considered nor does the rules of contract formation enter the picture. Nevertheless, it is important to note that MassHealth is scrutinizing them more closely than in the past. 


Since then MassHealth has issued a new regulation that prompts us to warn practitioners not to create private annuities through the use of a durable power of attorney in which the same person is signing as the obligor and the oblige.  On May 23, 2008 a fair hearing decision stated that a private annuity purchased by a son on behalf of the mother through a power of attorney was in fact a disqualifying transfer as it failed to meet the requirements of Masshealth regulation 130 CMR 520.007(J)(4).  This regulations indicates “that any transaction that involves a promise to provide future payments or services to an applicant, member, or spouse, including but not limited to transactions purporting to by annuities, promissory notes, contracts, loans or mortgages is considered to be a disqualifying transfer of assets to the extent the transaction does not have an ascertainable fair market value or if the transaction is not embodied in a valid contract that is legally and validly enforceable by the applicant member or spouse…”   It is important to note that this regulation did not exist either when the private annuity was created or when the fair hearing was heard. 

Planning Note/Conclusions:   


Private annuities are permissible within the MassHealth regulations and can be used for planning purposes.  We suggest that the use of a commercial annuity when possible will result in fewer complications during the application process.  However, when a commercial annuity is not available then the use of a private annuity is permissible.  For example if you wanted to sell a home to an irrevocable trust in exchange for an annuity, or buy an insurance policy in exchange for an annuity instead of losing, for in these situations a commercial annuity would not be available thus the private annuity would work just fine.   


LAST MINUTE ANNUITY PLANNING FOR A SINGLE PERSON IS TOUGHER  UNDER THE NEW RULES BUT IS STILL WORTH A LOOK

Example: A single female age 75 has $202,000 and has just entered a nursing home. The nursing home costs $9,000 per month and she gets $1,000 per month social security and a pension of $612 per month. This means that her money would be used up in 27 months:


(a) Monthly Cost for Nursing Home


$9,000

    

      Less Social Security



$1,000

     

      Less Pension




$   612 

                     Amount short each month



$7,388



      Total Cash Available


            /$200,000



      Numbers of month’s money will last

27.07 months


(A) Amount of Annuity: is $200,000 as the individual is permitted to keep    $2,000 = [202.000 - 2,000]

(B) Term of Annuity: A term certain not to exceed the individuals life expectancy pursuant to 130 CMR 520.007 (J)(1)(b)

(C) Irrevocable: the annuity must be irrevocable.

(D) Remainder Beneficiary: must be the state in the First position unless there is a community spouse or a blind or disabled child which would cause the state to be a remainder beneficiary in the second position. [130 CMR 520.007 (J)(2)(a)

Result of Annuity Purchase
- Amount of Annuity




   

200,000

- Life Expectancy of 75yr old Female using HCFA tables    

 /       12 Years

- Number of Months in a year





/       12 Months

- Amount of Monthly Payment




$ 1,388.88

  At Risk to Nursing Home

Amount of Medical Lien

- Monthly Cost MassHealth Pays Nursing Home


$    6,000

- Less Social Security






$  <1,000>

- Less Pension







$  <   612>

- Less Annuity Payment





$  <1,389>


- Amount short each month that represents 



$    3,000

  the Amount of the MassHealth Lien Building 

  each Month

Planning Benefit:


If the individual stays in the nursing home for 27 months the outstanding lien that the state would be entitle to would be $81,000 [3,000/month  x 27 months]. In addition the annuity paid out $37,503 [1,389 x 27 months] The total amount spent out of the annuity was $118,503 [81,000 + 37,503]. The total amount still left for the family would be $81,497 which is far better then nothing which is the amount that would have been left had the family not purchased the annuity. Finally, this approach at the very least will serve to reduce the cost of the nursing home by utilizing the MassHealth rate instead of the private rate.
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