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HR 4853, the senate amendment to hous
amendment, to senate amendment reinstitu
the Estate Tax in 2011 for your review

Discounts survive

Estate and gift exemptions are reunified at $5iomlper
person beginning in 2011

Estate and gift tax rates are reunified at 35%0hl2

A $5 million exemption with a full step-up in ba$ss
available by election for deaths in 2010

Election will eliminate Massachusetts basis unoeatya
Exemption becomes portable

Exemption will be indexed for inflation beginning 2012
Generation skipping rules clarified

New law sunsets January 1, 2013




Planning in the Twilight Zone

Year Mass. Exemption Federal Exemption

2003 $700,000 $1 million

2004 $850,000 $1.5 million

2005 $950,000 $1.5 million

2006 $1 million $2 million

2007 $1 million $2 million

2008 $1 million $2 million

2009 $1 million $3.5 million

2010 $1 million No Federal Estate Tax

2011 $1 million $1 million (55% rate)
$5 million (35% rate)

Comment: A portable exemption may not eliminate a need for planning.
4




2001 Act — Modified Carryover Basis

Once the estate tax Is repealed in 2010, a modihegover
basis structure will be established. Under thiscstire, recipients
of property transferred at death generally WI||LHCE]a basis in
the property equal to the lesser of the:

 Decedent's basis in the property immediately leefi@ath, or
« Date-of-death value of the property.

The so-called modified carry-over basis rules, Wwhaow a
basis increase up to $1,300,000 (plus $3,000,0@tkeicase of a
spouse), applies to “property acquwed from a denéday
bequest, devise, or inheritance, or by the dect&xdesitate from
the decedent and any property passing from thedeat¢o the
extent( s)uch property passed without consideraiiew Codg
1022 (e




Types of Property toe which the modified
carryover basis rules apply

The modified carryover basis rules apply to propéstvned by the decedent” and “acquired
from the decedent.”

Property acquired from the decedent

(1) property acquired by bequest, devise, or itdrere, New Code § 1022(e)(1)
(2) property acquired by the decedent’s estatm fite decedent, New Code § 1022(e)(1)

(3) property transferred by the decedent durirsgoniher lifetime to a qualified revocablestrust
as defined in IRC § 645(b)(1), New Code 8§ 1022(eXR)(

(4) property transferred by the decedent durisgifetime in trust with the right reserved to the
decedent at all times before his death to makechagge to the enjoyment thereof through
the exercise of a power to alter, amend or terraitta trust. New Code § 1022(e)(2)(B),

(5) any other property acquired from a decedentlgon of the decedent’s death to the extent
such property passed without consideration. NeweGpl022(e)(3)

(6) the surviving spouse’s one-half share of e@tammunity property owned by the decedent
and the surviving spouse as community property. $R022(d)(1)(B)(iv)

Planning Note:

The decedent will not be treated as owning anygngy reason of holding a general power of
appointment. New Code § 1022 (d)(1)(B)(iii)

What if exercised?
There may be some question as to whether a reskfievedtate is eligible for a step-up in basis 6




Aggregate Increase in Basis

Under the 2001 ACT, the basis of such propertyl fleincreased by a so-
called “basis increase®. In the case of any esthgcaggregate basis increase
is $1,300,000. New Code § 1022 (b) (2) (B) Addiaty basis may be

further increased by any unused capital losseqperiating losses, and certain
built-in losses of the decedent.

An additional $3 million of basis increase is aahble for property transferred
to a surviving spouse for a total of $4,300,000.

The executor chooses the property that will recéese basis increases.
However, in no event can the basis of propertydpested above its date-of-
death value.

Non-residents who are not U.S. citizens will bewfd to increase the basis of
property by up to $60,000. The $60,000, $1,3004D$3,000,000 amounts
are to be adjusted for inflation occurring aftei@Qbut not less that $5,000 in
the case of $60,000, not less than $100,000 indke of $1,300,000, and not
less than $250,000 in the case of $3,000,000.
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Property acquired by -Surviving Spouse

The special $3,000,000 spousal property basis
Increase applies to so-called “qualified,.spousal
property.” The term “qualified spousal property”
means (A) an outright transfer of property, anch(!
gualified terminable interest property. New Code
§ 1022(c)(1)(2) and New Code 8§ 1022(c)(1)(3).




Qualified Terminable Interest Property — New
Code 5§ 1022(c¢)(1)(3)

All income must be payable for life to the spoaskast annually; and

No person has any power to appoint property yopanson other than the
surviving spouse.

Planning Note: Federal and Massachusetts QTIP election can differe $a@am
IRC 2056(b)(7)

Planning Note: Great care will be needed in drafting and fundirayital and by-
pass trusts to maximize the benefit of the new bakas.ru




Special Rule Relating to Grantor Trusts

Any transfer of property in trust will be treatedaataxable gift under IRC
§ 2503 unless the trust is treated as wholly owmethe donor or the
donor’s spouse. New Code § 2511(c). This provision ebelrepealed
under the 2010 Act.

Planning Note: Irrevocable Medicaid Planning Trusts must be gramtmts
and not just old fashioned “incomplete gifts” undegR. 25.2511-2 (c). A
power to control beneficial enjoyment exercisably dwy Will does not
cause the grantor to be treated as an owner undesdB{On 674(a).
Regs. 1.674(B)(1)(b)(2)




Rules Allocable to Basis Increase

The basis increase will be allocated by the execut@moasset-by-
asset basis (for example, basis increase can be alldoateshare of

stock or a block of stock), however, in no case carbtsis of an asset
be adjusted above its fair market value.

If the amount of basis increase is less than the faikehaalue of the
asset who's basis are eligible to be increased underrhlesethe
executor will determine which assets and to what#ydach asset
receives a basis increase. 2001 Act 8§ 1022(d)(3)(AY&hd




Reporting Reguirements:
New Code 8 6018

Transfers at Death

For transfers at death of non-cash assets in er€&ds300,000 (so-called “ large
transfers”), and for transfers of certain giftsaiwed by a decedent within three years of
death, the executor of the estate (or the trudtagevocable trust) will report to the IRS;

» the name and taxpayer identification number ofrdupient of the property;
e an accurate description of the property;

» the adjusted basis of the property in the handeeotiecedent and its fair market valus
at the time of death;

» the decedent’s holding period for the property;

 sufficient information to determine whether anyngan the sale of the property would
be treated as ordinary income;

« the amount of basis increase allocated to thegotppand
e any other information as the Treasury Secretary pnascribe.

The return must be filed with the decedent’s finabme tax return and labeled IRC §
6018 Return.

12




Reporting Reguirements:
New Code 8 6018 Continued

Additionally, the person required to make this
return must furnish to each person who receives
property a written statement showing (1) the

name, address, and telephone number of the
person making the return and (2) the information
Included in the return with respect to the property
acquired from, or passing from, the decedent to
the person receiving the property. The statement
must be filed within thirty (30) days after the
return is filed.




Reporting Reguirements:
New Code 8 6018 Continued

Property acquired by the decedent within three/€ays
of deathNew Code § 1022(d)(1)(C)

In general, there will be nstep-up in the basis for

property acquired by the decedent by gift or bgmat/os
transfer for less than adequate and full consiaerat
money or money’s worth during the 3 year periodi@md
or the decedent’s death. This exclusion does naydp
property acquired by the decedent from the decédent
spouse unless the spouse had acquired the prdyerty
gift within such 3 year period.




Lifetime Gifts — New . Code 8 6019 (b)

If a gift tax return iIs required to be filed undeC

8 6019, the donees must be provided with a
written statement containing the name, address
and telephone number of the person making the
return within thirty (30) days after the date the
return Is filed and such person must receive the
Information contained in the return relative to the
property received by such person. New Code 8
6019 (b). Was this effective in 20027




Possible Planning
Opportunities

Transfer assets to sick spouse

Recommend using a joint trust
® PLR 200101021
m PLR 200210051

Give sick spouse a general power of appointmentceable through
December 31, 2012

® PLR 200403094
® PLR 200604028

Consider significant gifting with discounted assat2011 and 2012




|l. Flow Chart

Will of John Q. Public

(Pourover) $2,000,000 in zero basis assets.

|

Tohn Q. Public
Eevocable Trust w/dit 12/31/07
(52,000,000 in zero basis assets)

— |

\

Federal Marital
ID Mo,
Year End 12/31

sIncome to Spouse

sZpouse may withdraw principal up
on recuest

sSouse has general power of
appointment on her death

State Marital
I M.
Year End 12/31

sIncotme is payable to the spouse
*Principal may be withdrawn by
spouse for health, education, support

and maintenance

*Zpouse has limited power of
appointment on her death

F2,000,000
500,000
Zero

$3.000,000

$1,000,000
$2,500,000
$2,000,000

ZEro

Bv-Pass
ID Mo
Tear End 12/31

sIncotne is payable to the spouse

«Principal 15 pavable to the class
consisting of spouse and 13sue in
trustee’s discretion for health,
education, suppott and maintenance

*Zpouse has limited power of
appointment on her heath

$1,000,000
$1,000,000
$1,000,000
$1,000,000
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Form 8939 (2010)

Decedept's Social Security Number
Estate of: John Public She | ogp ‘Ajmo
SCHEDULE A—Property Acquired by Surviving

IEETIN General Information

1a Name of Executor

Jane Public n:en :37cgy._:l;w%

1c Executor's social security number

012-34-5678

2a Name of Recipient

3 Forall property acquired from the deced af i i g#DISC or former DISC, foreign investment
company, or passive foreign investment ci b 0 or greater than its fair market value at the
date of death, provide the fallowing infor

{a) o ) o (e} {f) _
ltem No. Accurate description 3 21 g ir Adjusted Fair market Check if any gain

" of the property basis at death value at would be ordinary
death (Attach statement)

Norfoik MA Rental Prop =0-= $2,000,000

il

o

[

52,000
3a_Total for columns (d) and (€) $2-,000.,000
4  Subtract the amount in line 3a, column (g) from the amount in line 3a, column (@) . . . . . 52 2000 ;000 00

§ For all property acquired from the decedent (other than stock of a foreign personal holding company, DISC or former DISC, foreign investment
company, or passive foreign investment company) the basis of which at the date of death is equal to or greater than its fair market value at the
date of death, provide the following information:

(a) Check as (b) (c) @ {e) o (@
item Accurate description applicable: Date decedent | Acquired Adjusted Fair market Basis Amount of
No. of the property acquired by gift basis at death value at increase gain that
Outright QTP the property death allocated to | would be ordinary
transfer (mm/dd/yyyy} property (Attach statement)

T |Norfolk MA RenthT Prop 03/25/196 -0-  $2,000,000 $2,000,000 $2,000,00
[}

]
]

0
[H]
il
m] O
6 Add the amounts in line 5, column {f). Do not enter a number greater than page 1, line 16. Enter this amount on

paget, line 17 . . . . . . L L L L L . o . oo e e e e e e e e e e

$2,000,000 |00
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The Irrevocable Medicaid Trust
From Cradle to Grave

Presented by
Leo J. Cushing, Esqg., CPA, LLM, and
Todd E. Lutsky, Esq., LLM

A grateful appreciation for assistance in preparati

by
Annette K. Eaton, Esq., and Matthew B. Guanci, HsigV




Hypothetical Fact Pattern for Mrs. Public

Surviving spouse, Mrs. Public, established an ireomy-irrevocable Medicaid trust in 2002, naming
herself and her oldest child as trustees. The pmavides as follows:

For so long as Mrs. Public is alive, income froma ttust is payable to Mrs.-Public.
Under no circumstances is the Trustee permittecséoprincipal for Mrs. Public’s benefit.
The Trustee, in its discretion, may pay princigabt for the benefit of the class consisting of MRablic’s issue.

Mrs. Public reserved, in the trust instrument,rigbt to tell the Trustee to make a distributiorpancipal to,or for
the benefit of one or more of her issue.

Upon Mrs. Public’s death, the property in the tnusk be paid over to those persons selected filoenclass
consisting of her issue, as designated in a LaBtal Testament referring to this power execuféer @he
execution of the trust.

In the event the power is not exercised, the pitgrall be sold and the proceeds divided equatigrag the issue
by right of representation.

The property in question was worth $400,000 atithe of the transfer to the trust and the tax ass®s
value of the property was $300,000. Mrs. Publid aequired the property from her husband six moeénBer as
the result of his death and the property had be&ered jointly. The fair market value of the propeatythetime of
Mr. Public’s death was $400,000. Mrs. Public was/€ars old at the time of the transfer into thsttr
Simultaneous with the execution of the trust, NRsblic conveyed her home to the trust reservinfgastate as
well as 1 million dollars in cash and securitié®t’s look at the income, gift, estate and Masstheabnsequences.
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Question 1:
IS the transfer of the property. to the trust a completed gift?

Answer 1:

The answer is no. Treasury Regulation 25.2511-2@)iges that a
transfer is an incomplete gift for gift tax purpoffiedke Donor retains
the right to designate the final beneficiariese,Jtaragraph 5, above.
Specifically, a gift will be incomplete (but onlgif gift tax purposes)
under Regs. 25.2511-2(c) “if and to the extent ghadserved power
giving the donor the power to name new beneficsanieto change the
interest of the beneficiaries as between themselvese[thakgift
Incomplete] unless the power is a fiduciary powertkhiby a fixed or
ascertainable standard.”

Planning Note

If the Deed transferred the real estate to a child da=d@onor, Mrs.
Public, reserved a life estate, there would have besmnapleted gift,
which would need to be reported since the grantomadidreserve the
right to designate the final beneficiaries. In aduaitj if the 1 millioniin
cash and marketable securities had been transferred hildy a gift
tax would have been due since the total gifts wbalde exceeded the
1 million dollar gift tax exemption. 23




Question 2:
Does a gift tax return-need to be filed?

Answer 2:

The answer probably should be yes, but only toideodisclosure. If the
donor retained a provision in the trust renderlmgdift incomplete, the
Regulations provide that a gift tax return shambddisclosed on a return but a
failure to file would not render the taxpayer subj® any penalties or gift tax.
In most cases, no gift tax return would have bded.f The risk is that the
transfer was not incomplete and a gift tax wouldehlaeen due giving rise to
penalties and interest. Specifically, Regulatibr6R19-3(a) provides: “If a
Donor contends that his retained power over prgperiders the gift
iIncomplete and hence not subject to tax as ofdlendar quarter orcalendar
year of the initial transfer, the transaction skidug disclosed in the return for
the calendar quarter or calendar year of the inamsfer and evidence
showing all relevant facts, including the copylud instrument of transfer,
shall be submitted with the return.”

Planning Note

If the transfer is occurring in 2010, it may notéeough to simply reserve the
right to designate the final beneficiaries. NeWCIR2511(c) provides that, A
transfer in trust shall be treated as a transfepaodperty by gift, unless the
trust is treated as wholly owned by the donor erdlonor’'s spouse under the
(grantor trust rules).” 24




Question 3:
IHow do you compute the amount of the gift for
gift tax purposes If the transfer of the real estate
had been to a child rather than to a trust?

Answer 3:
Assume the 7520 rate applicable for the date of

the transfer was 2.4%. Using Table S, singlelife
factors based on Life Table 90CM with interest at
2.4%, the life estate portion is worth .22012 and
the remainder interest is worth .77988. Therefore,
to compute the value of the gift, you would
multiply the fair market value of the propedy
$400,000 by .77988 ($311,952).




Question 4:
What Is the value of the transfer of the
ieal estate for MassHealth purposes?

Answer 4.

Pursuant to MassHealth Eligibility Operations
Memo 07-18, the same rate would be applicable
by referring you to Table S. The difference,
however, would be to use the assessed value rathe
than fair market value pursuant to MassHealth
Regulation 103 CMR 520.007(G)(3)(a). The

value of the transfer for MassHealth purposes will
be $300,000 multiplied by .77988 ($233,964).
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Question 5:
What I1s Mrs. Public’s basis.in the property assuming the
property was purchased for $40,000 in 19707?

Answer 5:

$400,000 as a result of IRC § 2040(b) &wullenstein v. United State82-2 USTC,
P60,114 (Ed. KY 1991), aff'd 975 F.2d 286 (6th A©92). See, alsBatten 97-2

USTC, P60,279 (DC CA 1996), aehderson96-2 USTC P60,235 (DC MD 1996).
This Code Section and these cases stand for tippgitmn that, as'to property acquired
by a husband and wife prior to 1977, 100% of trepprty would be includible.in the
estate of the first spouse to die. There will beestate tax because ofthe unlimited
marital deduction, and the surviving spouse wowdeha full step-up in basis in the

property.

Planning Note
If the property had been acquired after 1976, thevising spouse would have a basis equal to
$220,000, determined by adding one-half of the lpase price ($20,000), and one- half of'the value
on the date of death ($200,000).

Planning Note

It has been suggested that, notwithstanding thises&blished rule, if the spouse who dies firgt d
not contribute to the purchase price because tlreased spouse was a home maker, for example,
then the surviving spouse would receive no step bpsis (and not even one-half). This does not
seem to be supported by the Regulations. Regutaf0.2040-1, joint interests, (a)(2) provides:
“The entire value of jointly held property is inded in a decedent’s gross estate unless the executo
submits the facts sufficient to show that propasdg not acquired entirely with consideration
furnished by the decedent...” This provision suggestsan election is available to the executor
rather than any mandatory rule. There is no caseady on point. 27




Question 6:

What Is Mrs. Public’s basis in the property for Massachusetts
Income tax purposes If different from the federal basis?

Answer 6:

This depends upon when the first spouse died. gblerning case ifreat v. Commissiongb?
Mass.App.Ct. 208, 201. The Treat case involvepoaise who died.in 1993, several years before
Massachusetts completed the repeal of its estatg/stiem. Dealing with a 1993 death, the Appeals
Court relied on General Laws Chapter 65C, 81(djclvis applicable to-deaths occurring before
January 1, 1997. This section provides:

“The federal gross estate’, the gross estate asatkunder the Code except that, (1)
notwithstanding Section 2035 of the Code, the valube gross estate shall include the value of all
property to the extent of any interest therein bfol the decedent has, at any time made a transfer,
relinquished the power or exercised a releasedvaipof appointment, except in case of a bona fide
sale for adequate and full consideration in monmeyaney’s worth, by trust or otherwise, during the
three year period ending with the date of the dewesl death, provided however, the value of such
property or interest therein so transferred orettidp the power so relinquished, exercised, or
released, exceeds $10,000 for any person duringgileadar year; and (2) notwithstanding Section
2040 of the Code, one-half of the value of anyrggein any property shall be included in'‘the gross
estate of such interest is held by the decedenttendecedent’s spouse as tenants by the ‘entirety o
joint tenants with rights of survivorship, but orfyhe decedent and the spouse of the decedent are
the only joint tenants.”

This section does not apply to decedents who diear @fter January 1, 1997. Under current law,
the Massachusetts estate tax, and by implicatendfinition of gross estate is based upon the
federal estate tax credit pursuant to IRC § 2014 .aAesult, the surviving spouse should acquire a
full step-up in basis for Massachusetts incomeptaposes, provided the decedent died on or after
January 1, 1997. Therefore, in this case, sine@lédtedent died after January 1, 1997 a full gbep u
in basis will apply in Massachusetts as well.
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Question 7:

What would Mrs. Public’s basis be if she had transferred the real estate to her
children and not retained a life interestin the property, but continued to occupy
the property as though she owned it and-paid all expenses? None of the
children reported any income attributable to rent.

Answer 7:

In such a case, the decedent would have acqustgpaup in basis equal to the fair market valutnefproperty on the
date of death.

In theEstate of Guynm37 F.2d 1148 (4th Cir. 1971), the Circuit CaafrAppeals ruled-that where the donor and thg
donee are other than a husband and wife, suclrassder of a home from a single parent to a cliidn the IRS could
successfully assert an argument that there wamalred life estate under IRC § 2036. See also, Rel:70-155, 179-
1CB 1809.

Also, in Estate of Maxwell98 T.C. 39 (1992), the Tax Court ruled that thkig of a decedent’s former home should
included in the decedent’s estate, even thougldehedent “sold” the property to a child for $270,0@@uired
payments of interest only at 9% per year (no ppalcivas required), the decedent’'s Will forgaveNlote at death, and
the decedent cancelled $20,000 in a Note each yiése problem was that the decedent did not movefdile house
and the Court found that an implied agreement éoaumsl occupy the home existed under IRC § 2036(a).

On the other hand, in thestate of Powell v. CommissionéB T.C.M. 3192 (1992), the decedent transferred
approximately 60% of his ownership interest ingmscipal residence to his children and their rekd. The decedent
died owning 40%. The decedent continued to livineanhome until he was forced to move becausesqgblmysical
condition. The decedent paid all expenses, inolydeal estate taxes, maintenance, and upkeeplREe
unsuccessfully argued that the decedent retaitiézl estate under IRC § 2036. The Tax Court disagmsith the IRS’S
arguments finding that his continued occupatiothefresidence was consistent with his ownershipasteas a tenant
in common with his children. See, aEstate of Winemar79 T.C.M. 2189 (2000), 24% of the property giftadre
than 20 years before death held not includible.
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Answer 7 Continued:

Planning Note

For a decedent dying in 2010, it does not appedhasgh a step-up in basis would be appropriathaabsence of a
legal life estate. Under the so-called 2001 Acipider for property.to be eligible for the moddistep-up in basis (up
to $1,300,000 in the case of a person other tharspgouse and an additional $3,000,000 in the capeaperty passing
to the spouse) the property must have been “aequiirom the decedent. IRC 8 1022(d) Property acglfrom the
decedent is specifically defined in the Internavé&trie Code as follows:

(1) pr(op))(er;[y acquired by bequest, devise, or irtaege, or by the decedent’s estate from the detedRC 8
1022(e)(1);

(2) property transferred by the decedent duringdriser lifetime to a qualified revocable trust@esfined in IRC 8
645(b)(1), IRC 8 1022(e)(2)(A);

(3) property transferred by the decedent duringlifiegsime in trust with the right reserved to thecgdent at all times
before his death to make any change to the enjaytinereof, through the exercise of a power to alé@nend, or
terminate the trust. IRC § 1022(e)(2)(B);

(4) any other property acquired from the decedgntdason of a decedent’s death, to the extent stopepy passed
without consideration IRC § 1022(e)(3) (e.g., prdpédreld as joint tenants with rights of survivorsbipas tenants by
the entirety); and

(5) the surviving spouse’s one-half share of carmmmunity property owned by the decedent anduheving Spouse
as community property. IRC 1022(d)(1)(B)(iv).

Planning Note

The basis of property acquired from a decedent beaiyncreased only if the property was owned bydgeedent at the
time of death. IRC 1022(D)(1)(A). “The decedarstlshot be treated as owning any property by reasbholding a
power of appointment with respect to such propelRC 1022(d)(1)(B)(iii). In the case of a life ast it appears that
poth criteria are met and that the property woutdligible for a step up in basis. Therefore,sheation described in
the Estate of Guymmwould not operate to obtain a step up in basikef decedent dies in 2010.




Question 8:

Who Is responsible for paying expenses attributable to the
property after the property Is transferred to the trust subject to a

life estate?

Answer 8:

The life tenant is responsible for paying all expsressociated with
ownership, with the exception of capital improvernsenthis means
that the life tenant would be paying property taxed will be entitled
to an income tax deduction with respect to suchmeats. If the
property was rental income, then the rental inceraald simply be
reported by the life tenant on Mrs. Public’'s ForodQ. A
remainderman owes no duty of care to the life te;yaipsent a duty
voluntarily assumed by the remainderm®&elprete v. Ferrantget al,
L.W. No. 16-106, Judge King, Suffolk County No. 2052B.

Planning Note

It Is important to remember that any net rental incayeaerated from
the property will be available to the donor of thest under the terms

of the trust, and as such will also be availablei® hursing home for
MassHealth purposes.
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Question 9:
\Was the transfer ofi the property subject to either
a five year lookback or a three year lookback?

Answer 9:

With respect to transfers occurring on or afterrbaby 8,
2006, a five year lookback applied to all transighether
or not the property was transferred to an individuido a
trust. 130 CMR 520.019 (B)(2). With respect tmsfers
occurring prior to that time, a three year lookbapklied
In the case of a transfer to an individual, butva Year
lookback applied to transfers of properties intauat. 130
CMR 520.019(B)(2), 130 CMR 520.019(B)(3) and 130
CMR 520.023(A). In this case, the lookback wilpgad
upon whether the transfer was made to an individu&d
a trust. Since the property was transferred tast,ta five
year lookback is applicable.
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Question 10:
IHow! IS the transfer penalty (or “period of
iIneligibility”) computed?

Answer 10:

To determine the penalty (or “period of ineligibyli), the value of the gift (in

this case $1,233,964) is divided by the average dasy of private nursing home
coverage (also known as the adjustment divisor) odale of application. 130
CMR 520.019(G)(1). For applications currerftlgd, the adjustment.daily
divisor is $274 (or $8,220 per month). In this cdlse,penalty would be 150.11
months ($1,233,9648,220).

Planning Note

Valuation of the remainder interest is accomplished 3y CMR 520-019(1)(1).
Remember that in Question 4 we computed the valilne oémainder interest in
the property for MassHealth purposes by multiplying &xealssessed value at
the time of transfer, $300,000 by the remainder intayest7988, to get a total
transfer of $233,964. By adding the value of thalllomin cash and securities
transferred into the trust at the same time, a total trenef $1,233,964 took
place on the creation of the trust.




Question 11:
\When doees the penalty begin to run?

Answer 11:
For transfers occurring prior to February 8, 2G06, penalty
begins to run on the date of the transfer. 130 GE&019(G)(3).
In this case, notwithstanding the fact that theajtgnperiod of 12
14 years has not yet run, this transfer would be jolbtected
under the 5 year lookback rules applicable to texssnto trust:

Planning Note

For transfers occurring on or after February 8, Z)@he penalty
does not begin to run until the later of when tpelecant is
Institutionalized and otherwise eligible. This lcadly means that
the penalty doesn’t begin to run until after thexdois
Institutionalized and has less than $2,000. TheefYyOU MUST
WAIT 5 YEARS TO PROTECT ANY TRANSFERS.
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Question 12:

Assuming the property was sold on.November 1, 2010 for $600,000, what are
the iIncome tax and MassHealth consequences?

Answer 12:
e Income Tax Consequences:

In order to sell the property, Mrs. Public, as vasllthe trustees of the trust, would need to $sigrideed. Since the
life estate is a property interest, a portion @f pinoceeds would need to be paid directly to MukliP and a portion
would need to be paid directly to the irrevocablst The amount to be paid to each party is deterd based upon
the Table S using the 7520 rate. Basis in thegytgps similarly allocated.

Cash and the gain are allocated based upon thessngeges. That portion of the sale proceedsattoicto the life
tenant will be eligible for the capital gain taxckxsion under IRC 8 121. As a single person who @laarel,occupiec
the residence as her home for two out of the lastyfears, she would be able to exclude up to $ZE0in capital
gain. The balance will be taxable at 15% and SB#ssachusetts). Revenue Ruling 71-122. Theqwodi the
proceeds allocated to the trust may or may noakalile depending upon whether the trust is'a gramist. If the
property had been deeded to the child insteadedtirtfst, the portion of the proceeds allocatedh&ochild would be
taxable as capital gain with no exclusion sincectl did not live in and own the home for twotlhé last five years

If the trust is a grantor trust, the trust must florm 1041, identify itself as a grantor trusg aand a tax letter to the
grantor informing the grantor that the grantorasponsible for reporting the trust’s portion of gzn. In this case,
the total gain is %200,000 ($600,000 - $400,0003suming the same 7520 rate of 2.4%, the life eptation IS
14.8%, which means $29,600 would be included, liré¢maining $170,400 would be reported by the neteamen.
If the remaindermen are the children, it would bi&/ftaxable at capital gain rates. If the remaingortion was
owned by a grantor trust, then that gain woulddalocated to the grantor and eligible for the cmain tax
exclusion making the full $200,000 income tax fr&ev. Rul. 66-159 and Rev. Rul. 85-45.

As a result of the sale, a 1099-S will be issuegittter Mrs. Public or her irrevocable trust, orlfbdepending upon
whether or not Mrs. Public directs the closing ddenssue separate 1099s (one to Mrs. Public ard®@ Mrs.
Public’s Irrevocable Trust) in order to reflect @ugpropriate percentage of the gross proceedsasdiddo her (as the
holder of the life estate) and to her trust (asrémeainderman). 35




Answer 12 Continued:

e MassHealth Consequences:

Sale of a life interest is governed by 130 CMR 920{1)(2). “if the nursing facility resident’s . .life
estate interest or property including the life tstaterest is sold or transferred, the value oflite
estate interest at the time of the q@lephasis added) or transfer is calculated in a@ecare with the
Life Estate Tables as determined by the MassHeamcy. The MassHealth agency will attribute t
?(?Iue of the life estate interest at the time efshle or transfer to the person selling or transfgthe
Ife estate.”

The portion of the sale proceeds allocated toifaddnant becomes a countable asset, which is ong

again determined by looking to the applicable 7628 and Table S. If the grantor is in a nursing
home, to the extent the life tenants share of tbegeds together with other assets exceed $2 080,
applicant would be disqualified from MassHealth éfés unless further action is taken, such as an
annuity or an additional gift.

Planning Note

This is probably the biggest disadvantage to retara life estate. In this case, assuming a life
interest of 14.8%, $88,800 would be allocated odhantor disqualifying the grantor from receiving
benefits. If instead of reserving a life estate pinoperty had been transferred by fee simple @sier
into the trust, no portion of the sale proceeds Maeed to be reallocated to the grantor and there
sale proceeds would be protected from MassHealthtiaa taxpayer would not have to pay any cap
gain because the gain, even though realized byrtis¢, would be reallocated to the grantor for
income tax purposes and it would be eligible far ¢hpital gain tax exclusion under IRC §121.
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Question 13:
Does it make sense to -have these clients
ielease/give away their life estate?

Answer 13
Probably not since the transfer/release of a

life estate would create a new penalty
period subject to a new look back period.
Remembering that the penalty does not
begin to run until Mrs. Public is otherwise
eligible with assets under $2,000.




Question 14:

Assume Instead of selling the property that Mrs. Public
dies owning the life estate. What are the estate and
Income tax ramifications?

Answer 14.

The fair market value of the property is includilrighe grantor’s.estate under IR(
8§ 2036 and, as a result, the property would recefudl satep-up in basis. IRC 1014

Therefore, for deaths occurring prior to and af@t@, there is a full step-up in, bas
to the fair market value. This means that the tuaatld acquire a basis in the

property equal to $600,000,and a subsequent salesligudt would be income tax
free to the extent the sale proceeds do not exa&@@ GOO0.

Planning Note
For deaths occurring in 2010, a modified step-up in $asil be applicable
pursuant to IRC 8§ 1022. According to these rules, @ amgregate increase In
basis of $1,300,000 is permitted to be allocatechiyeixecutor to property;passing
from the decedent. It appears that a life estatéiggoée for the modified step in

basis.
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Question 15:
Is the life estate owned by Mrs. Public subject to
estate recovery?

Answer 15:

No, once the life tenant passes away the life estatls, as does any lien that may have accrueadcbn 3
property interest, although the legislation has &&aortured history.. 130 CMR 515.001(c) followed
legislation which subjected life estates to estat®very for deaths occurring on or after Julydg2,

but fortunately this legislation has been repeagtbactively to July 1, 2003.

General Laws Chapter 118E, 8§ 31 was amended byngfrskibsection C (which limited estate recove
to “probate assets”) and inserted in place thesaeefwhich read:

(c) This subsection shall apply to estates of memdying prior to July 1, 2003. For purposeshes. t
section, “estate” shall mean all real and persor@bgrty and other assets includible in the deceslent
probate estate under the general laws.

The 2003 change also added the following subsetidf), but a revision the following year on July
2004 deleted the same.

“This subsection shall apply to the estates of nemdying on or after July 1, 2003. For purposes o
this section, “estate” shall mean any interest al amd personal property and other assets'in wheh t
individual immediately prior to death on any legdeé or interest, to the extent of such interest
(emphasis added). This includes interests inaedlpersonal property and other assets that wasisl p
to a survivor, heir, or assignee of the decedanutyh joint tenancy, tenancy by the entirety, @&ate
(emphasis added) living trust, right of survivopstbeneficiary designation, or other arrangement.”
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Question 16:
Is the trust a grantor trust?

Answer 16:

Yes, as to both income and principal. Under IRG%(6)(1), the trust is a grantor trust as to income
since income, without the approval or consent gfaulverse party, is payable to the grantor. Also,
under IRC 8§ 677(a), the retained right of a trustegistribute income and/or principal to the granto
would make the trust a grantor trust unless theibligion must be approved by an adverse partythin
case, however, no principal can be paid to thetgraand under two private letter rulings, PLR
200531004 and PLR 200523003, the retention of eddrpower to appointby Will is insufficient to
make the trust a grantor trust. Therefore, adiprovisions are needed to ensure.grantor ttagis

Reg. 1.674(b)(3) provides:

“Under IRC 8§ 674(b), a power in any person to cdritemeficial enjoyment exercisable only by Will
does not cause a grantor to be treated under IR &p”

Under IRC 8 674(a), the grantor is treated as theepwf any portion of the trust with respect to evhi
the beneficial enjoyment is subject to a powerispdsition by the grantor without the approval or
consent of any adverse party. (IRC § 674(b)(5)teseBmitations to grantor trust status, neither of
which apply in this case since the grantor is fsg@out any limitation subject to an ascertainable
standard or any obligation to charge a distributma future beneficiary’s share.) In Mrs. Publicase,
the trustee has the power to add one or more 53} @)ganizations as beneficiaries of the trust, as
such would make the trust a grantor trugtadorin v. CommissioneB84 T.C. 667 (1985)




Question 17:
\What are the ramifications of the Doherty Case?

Answer 17:

As a result oDoherty, practitioners are reluctant to give or
to allow the grantor to retain the right to make
discretionary distributions of principal to or fibre benefit

of their issue, but yet need to be sure the ters@ins a
grantor trust as to both income gmthcipal. For this
reason, the reservation of rights may be limited to

appointing principal during life to one or more otable
organizations.

Planning Note

It is not advisable to use an IRC 8§ 675(4)(c) poafer
administration to reacquire trust corpus by sulsirg

property of an equivalent value to make the trugtantor
trust in a MassHealth/Medicaid setting.
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GRANTOR LETTER
MRS. PUELIC
375 TOTTEN FOND ROAD
WALTHAM, MA 02451

1231709
Gramtor Kame & fhddiess Mame of Trost
MES. PUBLIC MRES. PUBLIC IRREVOCABLE TRUST

| Emplayer 1D Humbar; 12-3456789

Sacial By Kumbar

THE FOLLOWING IMCOME, DEDUCTIONS AWND CRERITS ARE TO BE REPCRETEDR ON THE
FEDERAL INCOME TAX EETUEN OF THE ABOVE MNAMED GRANTOR, IF REQUIRED.

FEDERAL INFORMATION

INCOME

2,000,

INTEREST IRCOME. cvuurvunnsnsnonunrnarsarsnnabnnnssrsnatsranst
{ENTER 0N FORM 1040, SCHEDULE E, FART I, LIME 1)
3,000,

TOTREL QOREDIKARY DIVIDEND INCOME
{ENTER O FORM 1040, SCHEDULE B, FART II, LINE 5}
170, 400.

LOKG-TERM CAPITAL CAIN (LOSS)
{ENTER ON FORM 1040, SCHEDULE D, FART II)

LOWNG TERM CAPITAL GAIN IS A RESULT OF THE
SALE OF GRANTUR'S PRINCIFAL RESIDENCE




MRZ. PUBLIC IRREVOCABLE TRUST

12-3456789

FORM 1041

INTEREST IRCOME OTATEMENT 1

DESCRIFPTION
LOCAL BAWK
SUBTOTRLS

TOTAL TO GRANTOR LETTER

. 5. OTHER TAXKABLE
INTEREET INTEREST

Z,000,
2,000,
2,000,

DIVIDEMD INCOME STATEMENT 2

DESCRIPTION

LOCAL EANE

SUSTOTALS

TOTAL TO GRANTOR LETTER

0.3.
INTEREST

QURLIFYING ORDIMARY
DIVIDENDS DIVIDEHDS

5,000,

3,000,

3,000.

SCHEDULE D LOMG-TERM STOCHS, SECURITIES, AND ETATEMENRT
OTHER MON-PASSIVE TRANSACTIONS

DATE
ACQUIRED
DESCRIPTION FB0OLD

GROSS
SALES
PRICE

COST
OF OTHER GRIN 6% GAIW
BAEIS OR (LOSS) OR (LOSS)

SALE OF GRANTOR'S HOME 0&/01/70
0ss01/09

TOTAL TO GRANTOR LETTER

170,800,

170,400,

STATEMERT(S) 1. 2, X




CUSHING & DOLAN, P.C.
375 TOTTEN POND ROAD, SUITE 200
WALTHAM, MA 02451

DECEMBER 8, 2010

MRS. PUBLIC

RE: MRS. PUBLIC IRREVOCABLE TRUST

DEAR GRANTOR:

ATTACHED IS YOUR COPY OF THE FIDUCIARY FORM 1041 GRANTOR
LETTER. THIS GRANTOR LETTER SUMMARIZES YOUR INFORMATION FROM
THE TRUST. THIS INFORMATION HAS BEEN PROVIDED TO THE
INTERNAL REVENUE SERVICE WITH THE U.S. INCOME TAX RETURN FOR
ESTATES AND TRUSTS.

THE INFORMATION PROVIDED ON THIS GRANTOR LETTER SHOULD BE
ENTERED ON YOUR TAX RETURN, IN ACCORDANCE WITH THE
INSTRUCTIONS ON THE GRANTOR LETTER. IF YOUR RETURN WILL BE
PREPARED BY YOUR ACCOUNTANT OR ATTORNEY, YOU SHOULD PROVIDE A
COPY OF THIS GRANTOR LETTER TO THE PREPARER WITH YOUR OTHER
TAX INFORMATION.

WE THANK YOU FOR THE OPPORTUNITY TO SERVE YOU.

VERY TRULY YOURS,

MRS. PUBLIC




GRANTOR LETTER
MRS . POBRLIC
375 TOTTEN POND ROAD
WALTHAM, MA 02451

13731709

Crambor Wame & Ardress Harre of Trust
MES. FUBLIC MRE. FUBLIC IRREVOCABLE TRUST

Soctal Sacurity Mumber Emplirgs D Humber 12-3456789

THE FOLLOWIRNG INCOME, DEDUCTIONS ARD CREDITS ARE TO BE REPQRTED OH THE
FEDERAL IRCOME TAX RETURN OF THE ABOVE MAMED GRANTOR, IF REQUIRED.

FEDERAL INFORMATION
IRCOME

INTEREST IMCOME . oo m s o uassnsesossanesassssssssssss
{EMTEE ON FOEM 1040, SCHEDULE B, BART I, LINE 1)

TOTAL ORDINARY DIVIDERD INCOME et ddd bt tber At na 3,000,
{EMTER CX FCRM 1040, SCHEDULE B, FART II, LINE 5)

LOWG-TEEM CAPITAL GAIN (LOESE) L70,400.
{ENTER ON FORM 1040, SCHEDULE D, PART II}

LONG TERM CAPITAL GAIM IS A EESULT OF THE
EALE OF GRANTOR'S FRIMCIPAL FESIDERCE




MEES. FUBLIC TIRREVOCABLE TRUST

L2-34567B9

FORM 1041

INTEREST INCOME

DESCRIPTION
LOCAL BAME
SUBTOTALS

TOTAL TO GRANTOR LETTER

I. 5.
INTEREST

FORM 1041

DIVIDEND INCOME

STATEMENT 2

DESCRIPTION
LOCAL BANK
SUETOTALS

TOTRAL TQ GRANTOER LETTER

u I‘si‘
INTEREST

QUTALIFYING
DIVIDENDS

ORDIMARY
DIVIDENDS

2,000,

3,.000.

3,000,

LOMG-TERM STOCKS, SECURITIES, AND
OTHEER HOW-PAREEIVE TRAMSACTIONS

SCHEDULE D STATEMENT

LATE
ACCUIRED
FEOLD

GROSS
EALES
FRICE

COET
OFR OTHER
BASIS

2B% GAIN
[LO88)

GAIM

DESCRIPTION OR {LOSSY OR

SALE OF GRANTOR'E EOME

DESOLSTO 170,400,

DESOLSOS

TOTAL T GRANTOR LETTER 170,400,

STATEMENT{S} 1, 2, 3
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