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Introduction

e In 1996, Delaware introduced a concept known Bslaware Series LLC.
Del. Code Title 6, 818-215.

e Since then, lllinois, lowa, Nevada, Oklahoma, Tessee, Texas, Utah, and
Puerto Rico have enacted Series/Cell LLC Statutes.

Goal of Series LLC

To create a single entity that would be a partnpridr federal income tax
purposes that could set up numerous cells knowBesarate Series” to hold
various properties and/or businesses. This wduldrete the need to form
numerous limited liability companies and elimintte cost of formation,
maintaining and income tax return preparation.

Example

Husband and wife own 10 real estate propertiestlynosMassachusetts, but the
titles are held either individually or in so-callsthssachusetts realty trusts. Some
of the realty trusts provide usual language a®Wyest



“The Trustees shall have no power to deal in ohwie Trust estate except
as directed by all of the beneficiaries.”

Other properties held in a document entitled ReRltyst that provides that the
Trustee shall have essentially full power of owhgrso the Trustee owns the
property individually.

Liability of Owners

It is well settled that the trustee of a true nogeitrust is an agent for the
principal and therefore is liable. Similarly, thencipals are liable, both jointly
and severally, on the assumption that the relatipnzetween the beneficiaries of
a Massachusetts nominee trust is that of a geparadership.

Remember, a nominee trust is an entity that caldddr bankruptcy, but the
liability of the principal would be determined btate law. Medallion Realty
Trust 150 B.R. 495 (D. Mass. 1990)

Solution to Liability Problem

e Option 1 Transfer all 10 properties to 1 LLC.
Problem: There is no firewall between the propersie all properties

are at risk assuming there is a problem at 1 ptgper

e Option 2 Transfer each property to a separate LLC.
Problem: 10 annual fees, 10 formation fees, anpatthership

Returns will be required annually.

Annual Fees: $ 5,000 ($500 x 10)
Partnership Returns: $25,000 ($2,500 each x 10)
Total Fees: $30,000

e Option 3

Create LLC to be owned equally by husband and anfdthen LLC will
form 10 separate single member LLCs.

Annual Fees: $ 5,500 ($ 500 x 11)
Partnership return: $ 2,500 ($2,500 x 1)
Total Fees: $ 8,000

PLANNING NOTE :




Each single member LLC is owned by the parent Ld @at, pursuant to Treas.
Regs. 301.7701-3, it will be taxed as a disregarelatity separate from its owner
for federal income tax purposes.

The Delaware Series LLC Solution

Establish one Delaware Series LLC to be owned Ispand and wife which will
own each of the separate properties as a Sepamags pursuant to 6 Del. Code.
§18-215. By statute, if each property is sepayatéd, each property will be
treated as owned by a separate LLC.

Statutory Provisions/Authority
818-215 Series of Members, Managers or Limitedbilitg Company Interests

(@) A limited liability company agreement may éxish or provide for the
establishment of designated series of members, geasicor limited liability
company interest having separate rights, powedsities with respect to
specified property or obligations of the limitedbility company or profits
and losses associated with specified property bgations, and, to the
extent provided in the limited liability companyragment, any such series
may have a separate business purpose or investinective.

(b) Notwithstanding anything to the contrary sett in the chapter or under
other applicable law, in the event that a limitedbility company agreement
creates one or more series, and if separate atwdatlisecords are maintained
for any such series and the assets associateémytbuch series are held
and accounted for separately from the other as$éfe limited liability
company, or any other series thereof, and if tingéid liability company
agreement so provides, and notice of the limitatiodiabilities of a series as
referenced in this subjection is set forth in thdificate of formation of the
limited liability company then the debts, liabilities and obligations imedr,
contracted for or otherwise existing with respeca particular series shall be
enforceable against the assets of such seriesamdynot against the assets
of the limited liability company generally or othegries thereof, and, unless
otherwise provided in the limited liability compaagreement, none of the
debts, liabilities, obligations and expenses irnedircontracted for or
otherwise existing with respect to the limited lidy company and generally
or any other series thereof shall be enforcealdéagthe assets of such
series. The fact that a certificate of formatibattcontains the foregoing
notice of the limitation on liabilities of a seriesson file in the office of the
Secretary of State shall constitute notice of dunshation on liabilities of a
series.




(c) Notwithstanding 818-303(a) of this title un@elimited liability company
agreement or under another agreement, a membear@gar may agree to
be obligated personally for any or all of the debtdigations and liabilities
of one or more series.

How to Separately Title Property
e Form Delaware Series LLC

e Delaware Series LLC establishes single member Massetts LLC to be a
trustee of a Massachusetts realty trust (let'sc¢hls ABC Title, LLC)

PLANNING NOTE :

The Massachusetts LLC will be a disregarded efdityncome tax purposes as it
is a wholly-owned subsidiary of the Delaware Sekie€. By formation
documents, it is established solely for the purpaideolding title to properties as
a trustee of a Massachusetts nominee trust to séglgirhold title to real estate as
required by the Delaware Separate Series LLC.

Realty Trust — Sample Language

WHEREAS, this FIRST AMENDED AND RESTATED 265 FRANIKN
STREET REALTY TRUST has been authorized by the Baleeficiary and is
intended to be such instrument and shall set thehterms of such amendment;

WHEREAS, the Trustee and its Successors in Twilthold all real estate
and any and all other property, whether real, peakor mixed, that may at any
time be conveyed, assigned, transferred or deliversaid Trustee or its
Successors in Trust for the sole benefit of a s#paBeries of a Delaware Series
Limited Liability Company as nominee for the purpas holding such property
separately from the other assets of the DelawaresSkeimited Liability
Company or any Series thereof pursuant to 6 DedeRec. 18-215s identified
in the Schedule of Beneficiaries, which Scheduketha day been executed by
the Beneficiaries and filed with the Trustee wigseipt and acknowledged by at
least one Trustee (hereafter, as it may be amef8ekedule of Beneficiaries”);
and

WHEREAS, the Trustee desires to amend and resaadelrust in its
entirety and upon the following terms and condgion

Delaware Certificate of Formation — Sample Langage

The Certificate of Formation must state:



10.

11.

“Notice is hereby given pursuant to Section 18.B15€ the LLC Act that the
debts, liabilities, and obligations incurred, cawted for, or otherwise existing
with respect to a particular series of the LLC |lsba enforceable against the
assets of such series only and not against thesadshe LLC generally, or any
other series thereof, and none of the debts, ilisi] obligations, and expenses
incurred, contracted for, or otherwise existingwiespect to the LLC generally,
or any other series thereof, shall be enforceaidénat the assets of such series.”

Series LLC — Sample Language in Operating Agreeent

“The debts, liabilities and obligations incurredntracted for or otherwise
existing with respect to a Series shall be enfdrigeagainst the assets of such
Series only and not against any other assets d@énepany generally or other
Series or none of the debts, liabilities, obligati@nd expenses incurred,
contracted for or otherwise existing with respedhie Company generally or any
other Series shall be enforceable against thesasstich SeriesSeparate and
distinct records shall be maintained for each areyeseries, and assets
associated with any such Series shall be accodotegparately from other
assets of the Company, or any other Series of tinep@ny. The Members shall
not commingle the assets of one Series with thetass any other Series. The
Certificate of Formation shall contain notice oé fimitation of liabilities of a
Series as to other Series in conformity with SecfiB-215 of the Act.”

Sounds Great But Questions Remain

a) Massachusetts entity status and federal classdicédr each Series of an
LLC. Letter Ruling 08-2 dated February 15, 2008.

PLANNING NOTE:

The taxpayer, having received a Private Letter yufrom the Internal Revenue
Service relative to the establishment of a Delav&edges LLC and the
establishment of Separate Series with respecietbetkpayer’s various businesses
(PLR 200803004 discussed below) sought guidanoe tine Department of
Revenue.

b) Facts of DOR LR. 08-2
e Taxpayer was a Massachusetts business trust mgeaat open-end
management investment company, also known as aahfutud, registered
under the Investment Company Act of 1940.
e The beneficial interests in the trusts were diglideo transferable shares.

e Trustees of the trust divides its shares into isg\ortfolios.

e Each trust portfolio is separate from each otheeust portfolio.



e Each trust portfolio is currently taxed as a safgmregulated investment
company (RIC) under IRC § 851.

e The trust proposed to reorganize its businessarelaware Series LLC.
e Each LLC Series will be separate from each oth«® Series.

e Each LLC Series will consist of a separate poassets, liabilities and
stream of earnings.

e The shareholders of an LLC Series may share imtteane only of that LLC
Series.

e The ownership interest of the shareholders ofla@ Series will be limited
to the assets of that LLC Series upon redemptiquidation, or termination
of such LLC Series.

e The payment of the expenses, charges, and liabitf an LLC Series is
limited to that LLC’s Series’ assets.

e The creditors of an LLC Series will be limitedthe assets of that LLC
Series for recovery or expenses, charges, anditiedi

e The reorganization consists of the following:

(1) atransfer by each Trust Portfolio of its &s$e a corresponding LLC
Series in exchange for the LLC Series' assumpfiats dabilities, if
any, and the Trust Portfolio's receipt of LLC Semeembership
interests, followed by

(2) adistribution of the LLC Series membershigerasts to each of the
Trust Portfolio's shareholders in complete liquigiaof the Trust
Portfolio.

» After the Reorganization, LLC proposes that certdi@ Series, each of
which will have only one shareholder, collectivéhg D Series, will not elect
pursuant to Treas. Regs. 301.7701-3 to be taxext tithn a disregarded
entity as an entity separate from its owner foefatincome tax purposes.

e LLC proposes that certain LLC Series, each of Witierrently has more
than one shareholder (type P Series), will nottgdacsuant to Treas. Regs.
301.7701-3 to be taxed other than as a partnesastdpvill not be treated as a
publicly traded partnership taxable as a corponatioder IRC § 7704 for
federal income tax purposes.



e LLC proposes that certain LLC Series will electquant to Treas. Reg. §
301.7701-3 to be treated as an association tasatdecorporation for federal
income tax purposes, effective from the date ahfrion of such LLC
Portfolio (collectively, "Type C Series").

¢) Requested Rulings

e The Taxpayers request a ruling that (1) each LeGeS is treated for
Massachusetts income and corporate excise tax $eg@s a separate entity
(or part of a separate entity in the case of a Tymhsregarded entity treated
as part of its sole owner); (2) each LLC Series @mgladditional series
established by LLC in the future will be classified Massachusetts income
tax purposes as a separate LLC; and consequeatly,ld.C Series and any
additional series established by LLC in the futwit be classified for
Massachusetts income and corporate excise tax gegpga@ccordance with
its federal classification.

PLANNING NOTE:
The LLC will have no assets, liabilities, or incobexause everything will be
allocated among the Series and the function ot tl@ is to make it easier to
file amendments and other documents with the SEC.

d) Ruling

e Each LLC Series should be classified as a separtity for Massachusetts
income tax purposes.

e Each LLC Series and any additional Series estaddi®y LLC in the future
will be classified for Massachusetts income anghorate excise tax
purposes in accordance with its federal classiboat

e) Refusal to Rule

e The Department of Revenue refused to rule on venethch Series of the
LLC is itself a separate LLC.

12.  Question: Does the Delaware Series LLC file one partnergigpme tax return
reporting the income and expenses of all the didrges or does each
Separate Series have to file a separate partpargtume tax return?

Based on the Letter Ruling, it appears thath&oextent that the husband and
wife, in this case, share equally with respectachesubsidiary, then each
subsidiary Series LLC, although not a separateyemtider state law, will be
treated as a partnership for federal and stateniedax purposes and require
a separate income tax return for each Series.



14.

IRS in the Proposed Regulations dated October 13020

On October 13, 2010, the IRS issued Proposed Rempdaegarding the tax
treatment of Series LLCs.

Example 1 Domestic Series LLC:
(i) Facts

Series LLC is a Series Organization (Series LLSgries LLC has 3
members, 1, 2 and 3. Series LLC establishes 25664 and B) pursuant to
the LLC statute of state Y, a Series Statute withexmeaning of the
Regulations. Under general tax principles, Mermband 2 are the owners
of Series A and Member 3 is the owner of SerieSSBries A and B are not
described in Section 301.7701-2(b) or paragrapB)Yaf this section and are
not trusts within the meaning of Section 301.7701-4

(i) Analysis

Under these Regulations, Series A and Series Baafe treated as an entity
formed under local law. The classification of srA and Series B is
determined under paragraph (b) of this sectiore défault classification
under 301.7701-3 of Series A is a partnership drgkdes B is a
disregarded entity.

PLANNING NOTE :

(1) The Regulations look through the Delawazees LLC entity and assume
that each Member of the Series LLC owns a pro shtae of each applicable
Separate Series thereby making each a partnerghipss there is only 1
Member with respect to a Series, in which cassédt disregarded entity.

(2) This treatment may only be applicable ® ¢xtent that the Separate Series
is not a “Separate Entity” under state law capablfesuing and being sued.
Compare the Medallion Realty Trusdse in which the Massachusetts realty trust
which holds title to the property and which is agée member of the Delaware
Series LLC, in such a case, the Regulations mabeaapplicable since the
Regulations are premised upon the fact that, usthe series law, a separate
legal entity does not exist, at least insofar asRegulations and its analysis are
concerned.

Litigation and Liability

G&G Management, LLC v. Young Brothers & Compang, ldnited States
District Court, District of Maine, Civil Action Nd05-162 BK, dated February 21,
2007.




() FEacts

G&G Management, LLC, a limited liability compangganized in
Delaware with a principal place of business in Néwk, New York.

G&G existed to manage the household affairs aaditfancial
investments of the Goelet Family, including the ifgmesidence on
Gardiner Island in Long Island Sound and the vesgk¥®l Captain Kidd
Ford IV used to transport the family and houselsoidplies between
East Hampton, New York and Gardiner Island, NewKky or

In 2002, G&G contracted with Young Brothers & Camp to built a
new boat to replace Captain Kidd Ill, which wasfdét long with a 350
horsepower engine and the new boat would be 43degtwith an 800
horsepower engine at a cost of approximately $2856,0

At some point in time, G&G formed 2 separate ies¢s under
Delaware law, Series A and Series B, and gave $Bribe purpose of
holding the assets’ liabilities associated with @aptain Kidd 1V,
including the boat itself as evidenced by a newtitieation of
Documentation issued on March 25, 2004.

The boat was delivered but turned out to be defeeind G&G
Management, LLC commenced a lawsuit against YouoghBrs &
Company.

After a trial, it was determined that Young Brath& Company, Inc.
would be liable to the Plaintiff for $54,923.70uplinterest.

(i) Issues in case relating to LLC

Just prior to trial, G&G Management, LLC filed aolbn to Join a Real
Party in Interest, namely G&G Management, LLC (8&eB), a series of
limited liability company interests in “certified/ilG&G Management,
LLC” pursuant to Delaware Statute that authorizetalvare LLCs to
establish one or more “Series” of “Limited LiabfliCompany” interests
having separate rights, powers or duties with retsfeespecified
property or obligations of the Limited Liability Ggpany, citing 6 Del.
Code Ann. Section 18-215(A).

The Court noted that the Delaware Statute doesdatate what
capacity an LLC has to pursue litigation on bebéits Series, see,
Fed. R. Civ. P. 17-B, nor does the Statute indiodtat capacity the
Series of an LLC has, if any, to pursue litigatamnits own behalf or
even whether it should be regarded as an entityndisrom the LLC
from which it is carved.



e Although G&G Management, LLC contracted for thestouction of
the vessel and purchased the vessel, it subseyidentified G&G
Management, LLC (Series B) as the owner and G&Gadament,
LLC as the Managing Owner on the Certificate of Dmentation for
the vessel.

e The Motion was denied with the Court finding tle&G has a
sufficient interest in the boat to maintain the@cind that it has a
unity of interest with the Series B, such that,emilaine law, Series B
could not obtain judgment against Young Brother€@mpany for the
same events and concluded that G&G can maintaratttion as the
real party in interest even if it had transferrednimal interest to Series
B.

15. Other Matters Uncertain

e Some attorneys do not create realty trusts to sepdrate title. This appears
to create a significant problem in terms of seauarparticular property in
exchange for a Note since the Series LLC will nieeloe the maker of the
Note.

e How should the deed into the Series LLC read?n@qut the name of the
particular Series into the Grantee line lest yoll wave a title defect not
easily cured. Use a parenthetical notation abtiteom of the deed stating
that this property will be held as a Separate Semi¢h the following
language:

is held in the Series, a
separate series of the Series, LLC

Pursuant to Section 18-215(b) of the Delaware Limted
Liability Conpany Act the debts, liabilities, and
obligations incurred, contracted for or otherw se existing
Wi th respect to such series of the Conpany shall be

enf orceabl e agai nst the assets of such series only and not
agai nst the assets of the Conpany generally or any other
series thereof, and none of the debts, liabilities,

obl i gati ons and expenses incurred, contracted for or

ot herwi se existing with respect to the LLC generally or any
ot her series thereof shall be enforceabl e agai nst the
assets of such series.

16. Employment Tax & Employee Benefit Issues

The Regulations expressed concern about whether@s®r a Series
Organization is the employer under relevant emplayntaw noting “the

-10 -



17.

domestic statue authorizing the creation of Seroetemplates that a Series may
operate a business.” If the operating businessvioasers, it will be necessary to
determine how the business satisfies any employtagrabligations, whether it
has the ability to maintain any employee beneéinpland, if so, whether it
complies with the rules applicable to those plans.

Application of the employment tax requirements d#pend principally on
whether the workers are employees and, if so, whonsidered the employer for
federal income and employment tax purposes “whieheimployer is identified
additionally may arise, including but limited tcetfollowing: (1) how would the
wage be determined from employees, particulatligely work for more than one
Series in a common line of business; (2) how wolddcommon paymaster rules
apply; (3) who would be authorized to designatagent under Section 3504 for
reporting and payment of employment taxes and howlavthe authorization be
accomplished; (5) how would the statutory excegifsom the definition of
employment and wages apply given that they mayalsedbon the identity of the
employer.

If the Series organization handles payroll for a&€¥eand also is the nominal
owner of the Series’ assets, would the owners@ntanagers of the Series
organization be responsible for the trust fund vecmg penalty under Section
66727?

Questions asked in the IRS Proposed Regulations
Comments were requested on the following issues:

(1) Whether a Series Organization should be rezegras a separate entity for
federal tax purposes if it has no assets and esgag® activities
independent of its Series;

(2) The appropriate treatment of a Series doesenatinate for local law
purposes when it has no members associated with it;

(3) The entity status for federal tax purposedareign cells that do not conduct
insurance business and other tax consequencetabfigising, operating,
and terminating all foreign cells;

(4) How the federal employment tax issues discuaseldsimilar technical
issues should be resolved;

(5) How a Series and Series Organization will kated for state employment
tax purposes and other state employment relatgebpes and how that
treatment should affect the federal employmentraatment of Series or
Series Organizations (comments from the State dimiparticularly
helpful);

-11 -



(6) What issues could arise with respect to thediim of Employee Benefits by
a Series Organization or Series; and

(7) The requirement for Series Organization andh &mries of the Series
Organization to file a statement and what infororaghould be included on
the statement.

Other Matters

e In California, the Franchise Tax Board in Califiertakes the position that
each Series counts as its own LLC for fee purposes.

e Apparently the American Bar Association conduaeadview of a Series
LLC and declined to endorse them. lllinois and daguwvovides specifically
that “Each Series shall be treated as a separttg terthe extent set forth in
the Articles of Organization” and, further “Eachri®e with limited liability
may, in its own name, contract, hold title to assgtant security interests,
sue and be sued and otherwise conduct businessxarase the powers of a
limited liability company.”

e The drafters of the 2006 Revised Uniform Limiteah@pany Act (RE-
ULLCA) considered but rejected the idea of inclydBeries provisions in
the Act.

e In composite returns, most states allow or regthiecfiling of composite
returns for pass-through entities with non-resiaemers and is generally
filed on behalf of all non-resident members of éimdity with the tax being
computed at the highest marginal rate.

e [f a state determines that each share of an LlaCsisparate entity,
presumably a composite return would be filed amddaaid, by each series
rather than one return being returned by the LL@rasmbrella entity if the
series were treated as disregarded entities.

e Ifan LLC were to have numerous series with atiéigiin a state where
owners were non-residence, a compliance burdendnmitreated as
compared to the filing of one composite returrné various Series were
disregarded as entities apart from the LLC.

Bankruptcy Law
Only a “person” is entitled to file for bankruptpyotection. An LLC generally is

considered a person even though an LLC is not withe framework of a
“person” in the Bankruptcy Code. As a resultsitincertain whether a Separate

-12 -



20.

Series that is not a “Separate Entity,” such asufitinois law, would be eligible
to file for bankruptcy.

Compare, however, thidedallion Realty Trustase in which the realty trust was
entitled to file for bankruptcy. 11 USC 101, Senté41 provides, “The term
person includes individual, partnership, incorpiaratbut does not include
governmental unit...”

Conclusion

Proceed with Caution!

-13-



DELAWARE SERIES LLC - WHERE ARE WE TODAY?
by

Leo J. Cushing, Esq., CPA, LL.M.
Cushing & Dolan, P.C.
Attorneys at Law
Ten Tremont Street
Third Floor, Suite 9
Boston, MA 02108

375 Totten Pond Road, Suite 200
Waltham, MA 02451

Tel: (617) 523-1555
Fax: (617) 523-5653

Icushing@cushingdolan.com
www.cushingdolan.com

April 4, 2012

Introduction

e In 1996, Delaware introduced a concept known Bslaware Series LLC.
Del. Code Title 6, 818-215.

e Since then, lllinois, lowa, Nevada, Oklahoma, Tessee, Texas, Utah, and
Puerto Rico have enacted Series/Cell LLC Statutes.

Goal of Series LLC

To create a single entity that would be a partnpridr federal income tax
purposes that could set up numerous cells knowBesarate Series” to hold
various properties and/or businesses. This wduldrete the need to form
numerous limited liability companies and elimintte cost of formation,
maintaining and income tax return preparation.

Example

Husband and wife own 10 real estate propertiestlynosMassachusetts, but the
titles are held either individually or in so-callsthssachusetts realty trusts. Some
of the realty trusts provide usual language a®Wyest



“The Trustees shall have no power to deal in ohwie Trust estate except
as directed by all of the beneficiaries.”

Other properties held in a document entitled ReRltyst that provides that the
Trustee shall have essentially full power of owhgrso the Trustee owns the
property individually.

Liability of Owners

It is well settled that the trustee of a true nogeitrust is an agent for the
principal and therefore is liable. Similarly, thencipals are liable, both jointly
and severally, on the assumption that the relatipnzetween the beneficiaries of
a Massachusetts nominee trust is that of a geparadership.

Remember, a nominee trust is an entity that caldddr bankruptcy, but the
liability of the principal would be determined btate law. Medallion Realty
Trust 150 B.R. 495 (D. Mass. 1990)

Solution to Liability Problem

e Option 1 Transfer all 10 properties to 1 LLC.
Problem: There is no firewall between the propersie all properties

are at risk assuming there is a problem at 1 ptgper

e Option 2 Transfer each property to a separate LLC.
Problem: 10 annual fees, 10 formation fees, anpatthership

Returns will be required annually.

Annual Fees: $ 5,000 ($500 x 10)
Partnership Returns: $25,000 ($2,500 each x 10)
Total Fees: $30,000

e Option 3

Create LLC to be owned equally by husband and anfdthen LLC will
form 10 separate single member LLCs.

Annual Fees: $ 5,500 ($ 500 x 11)
Partnership return: $ 2,500 ($2,500 x 1)
Total Fees: $ 8,000

PLANNING NOTE :




Each single member LLC is owned by the parent Ld @at, pursuant to Treas.
Regs. 301.7701-3, it will be taxed as a disregarelatity separate from its owner
for federal income tax purposes.

The Delaware Series LLC Solution

Establish one Delaware Series LLC to be owned Ispand and wife which will
own each of the separate properties as a Sepamags pursuant to 6 Del. Code.
§18-215. By statute, if each property is sepayatéd, each property will be
treated as owned by a separate LLC.

Statutory Provisions/Authority
818-215 Series of Members, Managers or Limitedbilitg Company Interests

(@) A limited liability company agreement may éxish or provide for the
establishment of designated series of members, geasicor limited liability
company interest having separate rights, powedsities with respect to
specified property or obligations of the limitedbility company or profits
and losses associated with specified property bgations, and, to the
extent provided in the limited liability companyragment, any such series
may have a separate business purpose or investinective.

(b) Notwithstanding anything to the contrary sett in the chapter or under
other applicable law, in the event that a limitedbility company agreement
creates one or more series, and if separate atwdatlisecords are maintained
for any such series and the assets associateémytbuch series are held
and accounted for separately from the other as$éfe limited liability
company, or any other series thereof, and if tingéid liability company
agreement so provides, and notice of the limitatiodiabilities of a series as
referenced in this subjection is set forth in thdificate of formation of the
limited liability company then the debts, liabilities and obligations imedr,
contracted for or otherwise existing with respeca particular series shall be
enforceable against the assets of such seriesamdynot against the assets
of the limited liability company generally or othegries thereof, and, unless
otherwise provided in the limited liability compaagreement, none of the
debts, liabilities, obligations and expenses irnedircontracted for or
otherwise existing with respect to the limited lidy company and generally
or any other series thereof shall be enforcealdéagthe assets of such
series. The fact that a certificate of formatibattcontains the foregoing
notice of the limitation on liabilities of a seriesson file in the office of the
Secretary of State shall constitute notice of dunshation on liabilities of a
series.




(c) Notwithstanding 818-303(a) of this title un@elimited liability company
agreement or under another agreement, a membear@gar may agree to
be obligated personally for any or all of the debtdigations and liabilities
of one or more series.

How to Separately Title Property
e Form Delaware Series LLC

e Delaware Series LLC establishes single member Massetts LLC to be a
trustee of a Massachusetts realty trust (let'sc¢hls ABC Title, LLC)

PLANNING NOTE :

The Massachusetts LLC will be a disregarded efdityncome tax purposes as it
is a wholly-owned subsidiary of the Delaware Sekie€. By formation
documents, it is established solely for the purpaideolding title to properties as
a trustee of a Massachusetts nominee trust to séglgirhold title to real estate as
required by the Delaware Separate Series LLC.

Realty Trust — Sample Language

WHEREAS, this FIRST AMENDED AND RESTATED 265 FRANIKN
STREET REALTY TRUST has been authorized by the Baleeficiary and is
intended to be such instrument and shall set thehterms of such amendment;

WHEREAS, the Trustee and its Successors in Twilthold all real estate
and any and all other property, whether real, peakor mixed, that may at any
time be conveyed, assigned, transferred or deliversaid Trustee or its
Successors in Trust for the sole benefit of a s#paBeries of a Delaware Series
Limited Liability Company as nominee for the purpas holding such property
separately from the other assets of the DelawaresSkeimited Liability
Company or any Series thereof pursuant to 6 DedeRec. 18-215s identified
in the Schedule of Beneficiaries, which Scheduketha day been executed by
the Beneficiaries and filed with the Trustee wigseipt and acknowledged by at
least one Trustee (hereafter, as it may be amef8ekedule of Beneficiaries”);
and

WHEREAS, the Trustee desires to amend and resaadelrust in its
entirety and upon the following terms and condgion

Delaware Certificate of Formation — Sample Langage

The Certificate of Formation must state:



10.

11.

“Notice is hereby given pursuant to Section 18.B15€ the LLC Act that the
debts, liabilities, and obligations incurred, cawted for, or otherwise existing
with respect to a particular series of the LLC |lsba enforceable against the
assets of such series only and not against thesadshe LLC generally, or any
other series thereof, and none of the debts, ilisi] obligations, and expenses
incurred, contracted for, or otherwise existingwiespect to the LLC generally,
or any other series thereof, shall be enforceaidénat the assets of such series.”

Series LLC — Sample Language in Operating Agreeent

“The debts, liabilities and obligations incurredntracted for or otherwise
existing with respect to a Series shall be enfdrigeagainst the assets of such
Series only and not against any other assets d@énepany generally or other
Series or none of the debts, liabilities, obligati@nd expenses incurred,
contracted for or otherwise existing with respedhie Company generally or any
other Series shall be enforceable against thesasstich SeriesSeparate and
distinct records shall be maintained for each areyeseries, and assets
associated with any such Series shall be accodotegparately from other
assets of the Company, or any other Series of tinep@ny. The Members shall
not commingle the assets of one Series with thetass any other Series. The
Certificate of Formation shall contain notice oé fimitation of liabilities of a
Series as to other Series in conformity with SecfiB-215 of the Act.”

Sounds Great But Questions Remain

a) Massachusetts entity status and federal classdicédr each Series of an
LLC. Letter Ruling 08-2 dated February 15, 2008.

PLANNING NOTE:

The taxpayer, having received a Private Letter yufrom the Internal Revenue
Service relative to the establishment of a Delav&edges LLC and the
establishment of Separate Series with respecietbetkpayer’s various businesses
(PLR 200803004 discussed below) sought guidanoe tine Department of
Revenue.

b) Facts of DOR LR. 08-2
e Taxpayer was a Massachusetts business trust mgeaat open-end
management investment company, also known as aahfutud, registered
under the Investment Company Act of 1940.
e The beneficial interests in the trusts were diglideo transferable shares.

e Trustees of the trust divides its shares into isg\ortfolios.

e Each trust portfolio is separate from each otheeust portfolio.



e Each trust portfolio is currently taxed as a safgmregulated investment
company (RIC) under IRC § 851.

e The trust proposed to reorganize its businessarelaware Series LLC.
e Each LLC Series will be separate from each oth«® Series.

e Each LLC Series will consist of a separate poassets, liabilities and
stream of earnings.

e The shareholders of an LLC Series may share imtteane only of that LLC
Series.

e The ownership interest of the shareholders ofla@ Series will be limited
to the assets of that LLC Series upon redemptiquidation, or termination
of such LLC Series.

e The payment of the expenses, charges, and liabitf an LLC Series is
limited to that LLC’s Series’ assets.

e The creditors of an LLC Series will be limitedthe assets of that LLC
Series for recovery or expenses, charges, anditiedi

e The reorganization consists of the following:

(1) atransfer by each Trust Portfolio of its &s$e a corresponding LLC
Series in exchange for the LLC Series' assumpfiats dabilities, if
any, and the Trust Portfolio's receipt of LLC Semeembership
interests, followed by

(2) adistribution of the LLC Series membershigerasts to each of the
Trust Portfolio's shareholders in complete liquigiaof the Trust
Portfolio.

» After the Reorganization, LLC proposes that certdi@ Series, each of
which will have only one shareholder, collectivéhg D Series, will not elect
pursuant to Treas. Regs. 301.7701-3 to be taxext tithn a disregarded
entity as an entity separate from its owner foefatincome tax purposes.

e LLC proposes that certain LLC Series, each of Witierrently has more
than one shareholder (type P Series), will nottgdacsuant to Treas. Regs.
301.7701-3 to be taxed other than as a partnesastdpvill not be treated as a
publicly traded partnership taxable as a corponatioder IRC § 7704 for
federal income tax purposes.



e LLC proposes that certain LLC Series will electquant to Treas. Reg. §
301.7701-3 to be treated as an association tasatdecorporation for federal
income tax purposes, effective from the date ahfrion of such LLC
Portfolio (collectively, "Type C Series").

¢) Requested Rulings

e The Taxpayers request a ruling that (1) each LeGeS is treated for
Massachusetts income and corporate excise tax $eg@s a separate entity
(or part of a separate entity in the case of a Tymhsregarded entity treated
as part of its sole owner); (2) each LLC Series @mgladditional series
established by LLC in the future will be classified Massachusetts income
tax purposes as a separate LLC; and consequeatly,ld.C Series and any
additional series established by LLC in the futwit be classified for
Massachusetts income and corporate excise tax gegpga@ccordance with
its federal classification.

PLANNING NOTE:
The LLC will have no assets, liabilities, or incobexause everything will be
allocated among the Series and the function ot tl@ is to make it easier to
file amendments and other documents with the SEC.

d) Ruling

e Each LLC Series should be classified as a separtity for Massachusetts
income tax purposes.

e Each LLC Series and any additional Series estaddi®y LLC in the future
will be classified for Massachusetts income anghorate excise tax
purposes in accordance with its federal classiboat

e) Refusal to Rule

e The Department of Revenue refused to rule on venethch Series of the
LLC is itself a separate LLC.

12.  Question: Does the Delaware Series LLC file one partnergigpme tax return
reporting the income and expenses of all the didrges or does each
Separate Series have to file a separate partpargtume tax return?

Based on the Letter Ruling, it appears thath&oextent that the husband and
wife, in this case, share equally with respectachesubsidiary, then each
subsidiary Series LLC, although not a separateyemtider state law, will be
treated as a partnership for federal and stateniedax purposes and require
a separate income tax return for each Series.



14.

IRS in the Proposed Regulations dated October 13020

On October 13, 2010, the IRS issued Proposed Rempdaegarding the tax
treatment of Series LLCs.

Example 1 Domestic Series LLC:
(i) Facts

Series LLC is a Series Organization (Series LLSgries LLC has 3
members, 1, 2 and 3. Series LLC establishes 25664 and B) pursuant to
the LLC statute of state Y, a Series Statute withexmeaning of the
Regulations. Under general tax principles, Mermband 2 are the owners
of Series A and Member 3 is the owner of SerieSSBries A and B are not
described in Section 301.7701-2(b) or paragrapB)Yaf this section and are
not trusts within the meaning of Section 301.7701-4

(i) Analysis

Under these Regulations, Series A and Series Baafe treated as an entity
formed under local law. The classification of srA and Series B is
determined under paragraph (b) of this sectiore défault classification
under 301.7701-3 of Series A is a partnership drgkdes B is a
disregarded entity.

PLANNING NOTE :

(1) The Regulations look through the Delawazees LLC entity and assume
that each Member of the Series LLC owns a pro shtae of each applicable
Separate Series thereby making each a partnerghipss there is only 1
Member with respect to a Series, in which cassédt disregarded entity.

(2) This treatment may only be applicable ® ¢xtent that the Separate Series
is not a “Separate Entity” under state law capablfesuing and being sued.
Compare the Medallion Realty Trusdse in which the Massachusetts realty trust
which holds title to the property and which is agée member of the Delaware
Series LLC, in such a case, the Regulations mabeaapplicable since the
Regulations are premised upon the fact that, usthe series law, a separate
legal entity does not exist, at least insofar asRegulations and its analysis are
concerned.

Litigation and Liability

G&G Management, LLC v. Young Brothers & Compang, ldnited States
District Court, District of Maine, Civil Action Nd05-162 BK, dated February 21,
2007.




() FEacts

G&G Management, LLC, a limited liability compangganized in
Delaware with a principal place of business in Néwk, New York.

G&G existed to manage the household affairs aaditfancial
investments of the Goelet Family, including the ifgmesidence on
Gardiner Island in Long Island Sound and the vesgk¥®l Captain Kidd
Ford IV used to transport the family and houselsoidplies between
East Hampton, New York and Gardiner Island, NewKky or

In 2002, G&G contracted with Young Brothers & Camp to built a
new boat to replace Captain Kidd Ill, which wasfdét long with a 350
horsepower engine and the new boat would be 43degtwith an 800
horsepower engine at a cost of approximately $2856,0

At some point in time, G&G formed 2 separate ies¢s under
Delaware law, Series A and Series B, and gave $Bribe purpose of
holding the assets’ liabilities associated with @aptain Kidd 1V,
including the boat itself as evidenced by a newtitieation of
Documentation issued on March 25, 2004.

The boat was delivered but turned out to be defeeind G&G
Management, LLC commenced a lawsuit against YouoghBrs &
Company.

After a trial, it was determined that Young Brath& Company, Inc.
would be liable to the Plaintiff for $54,923.70uplinterest.

(i) Issues in case relating to LLC

Just prior to trial, G&G Management, LLC filed aolbn to Join a Real
Party in Interest, namely G&G Management, LLC (8&eB), a series of
limited liability company interests in “certified/ilG&G Management,
LLC” pursuant to Delaware Statute that authorizetalvare LLCs to
establish one or more “Series” of “Limited LiabfliCompany” interests
having separate rights, powers or duties with retsfeespecified
property or obligations of the Limited Liability Ggpany, citing 6 Del.
Code Ann. Section 18-215(A).

The Court noted that the Delaware Statute doesdatate what
capacity an LLC has to pursue litigation on bebéits Series, see,
Fed. R. Civ. P. 17-B, nor does the Statute indiodtat capacity the
Series of an LLC has, if any, to pursue litigatamnits own behalf or
even whether it should be regarded as an entityndisrom the LLC
from which it is carved.



e Although G&G Management, LLC contracted for thestouction of
the vessel and purchased the vessel, it subseyidentified G&G
Management, LLC (Series B) as the owner and G&Gadament,
LLC as the Managing Owner on the Certificate of Dmentation for
the vessel.

e The Motion was denied with the Court finding tle&G has a
sufficient interest in the boat to maintain the@cind that it has a
unity of interest with the Series B, such that,emilaine law, Series B
could not obtain judgment against Young Brother€@mpany for the
same events and concluded that G&G can maintaratttion as the
real party in interest even if it had transferrednimal interest to Series
B.

15. Other Matters Uncertain

e Some attorneys do not create realty trusts to sepdrate title. This appears
to create a significant problem in terms of seauarparticular property in
exchange for a Note since the Series LLC will nieeloe the maker of the
Note.

e How should the deed into the Series LLC read?n@qut the name of the
particular Series into the Grantee line lest yoll wave a title defect not
easily cured. Use a parenthetical notation abtiteom of the deed stating
that this property will be held as a Separate Semi¢h the following
language:

is held in the Series, a
separate series of the Series, LLC

Pursuant to Section 18-215(b) of the Delaware Limted
Liability Conpany Act the debts, liabilities, and
obligations incurred, contracted for or otherw se existing
Wi th respect to such series of the Conpany shall be

enf orceabl e agai nst the assets of such series only and not
agai nst the assets of the Conpany generally or any other
series thereof, and none of the debts, liabilities,

obl i gati ons and expenses incurred, contracted for or

ot herwi se existing with respect to the LLC generally or any
ot her series thereof shall be enforceabl e agai nst the
assets of such series.

16. Employment Tax & Employee Benefit Issues

The Regulations expressed concern about whether@s®r a Series
Organization is the employer under relevant emplayntaw noting “the
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domestic statue authorizing the creation of Seroetemplates that a Series may
operate a business.” If the operating businessvioasers, it will be necessary to
determine how the business satisfies any employtagrabligations, whether it
has the ability to maintain any employee beneéinpland, if so, whether it
complies with the rules applicable to those plans.

Application of the employment tax requirements d#pend principally on
whether the workers are employees and, if so, whonsidered the employer for
federal income and employment tax purposes “whieheimployer is identified
additionally may arise, including but limited tcetfollowing: (1) how would the
wage be determined from employees, particulatligely work for more than one
Series in a common line of business; (2) how wolddcommon paymaster rules
apply; (3) who would be authorized to designatagent under Section 3504 for
reporting and payment of employment taxes and howlavthe authorization be
accomplished; (5) how would the statutory excegifsom the definition of
employment and wages apply given that they mayalsedbon the identity of the
employer.

If the Series organization handles payroll for a&€¥eand also is the nominal
owner of the Series’ assets, would the owners@ntanagers of the Series
organization be responsible for the trust fund vecmg penalty under Section
66727?

Questions asked in the IRS Proposed Regulations
Comments were requested on the following issues:

(1) Whether a Series Organization should be rezegras a separate entity for
federal tax purposes if it has no assets and esgag® activities
independent of its Series;

(2) The appropriate treatment of a Series doesenatinate for local law
purposes when it has no members associated with it;

(3) The entity status for federal tax purposedareign cells that do not conduct
insurance business and other tax consequencetabfigising, operating,
and terminating all foreign cells;

(4) How the federal employment tax issues discuaseldsimilar technical
issues should be resolved;

(5) How a Series and Series Organization will kated for state employment
tax purposes and other state employment relatgebpes and how that
treatment should affect the federal employmentraatment of Series or
Series Organizations (comments from the State dimiparticularly
helpful);
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(6) What issues could arise with respect to thediim of Employee Benefits by
a Series Organization or Series; and

(7) The requirement for Series Organization andh &mries of the Series
Organization to file a statement and what infororaghould be included on
the statement.

Other Matters

e In California, the Franchise Tax Board in Califiertakes the position that
each Series counts as its own LLC for fee purposes.

e Apparently the American Bar Association conduaeadview of a Series
LLC and declined to endorse them. lllinois and daguwvovides specifically
that “Each Series shall be treated as a separttg terthe extent set forth in
the Articles of Organization” and, further “Eachri®e with limited liability
may, in its own name, contract, hold title to assgtant security interests,
sue and be sued and otherwise conduct businessxarase the powers of a
limited liability company.”

e The drafters of the 2006 Revised Uniform Limiteah@pany Act (RE-
ULLCA) considered but rejected the idea of inclydBeries provisions in
the Act.

e In composite returns, most states allow or regthiecfiling of composite
returns for pass-through entities with non-resiaemers and is generally
filed on behalf of all non-resident members of éimdity with the tax being
computed at the highest marginal rate.

e [f a state determines that each share of an LlaCsisparate entity,
presumably a composite return would be filed amddaaid, by each series
rather than one return being returned by the LL@rasmbrella entity if the
series were treated as disregarded entities.

e Ifan LLC were to have numerous series with atiéigiin a state where
owners were non-residence, a compliance burdendnmitreated as
compared to the filing of one composite returrné various Series were
disregarded as entities apart from the LLC.

Bankruptcy Law
Only a “person” is entitled to file for bankruptpyotection. An LLC generally is

considered a person even though an LLC is not withe framework of a
“person” in the Bankruptcy Code. As a resultsitincertain whether a Separate
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Series that is not a “Separate Entity,” such asufitinois law, would be eligible
to file for bankruptcy.

Compare, however, thidedallion Realty Trustase in which the realty trust was
entitled to file for bankruptcy. 11 USC 101, Senté41 provides, “The term
person includes individual, partnership, incorpiaratbut does not include
governmental unit...”

Conclusion

Proceed with Caution!

-13-
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Introduction

e In 1996, Delaware introduced a concept known Bslaware Series LLC.
Del. Code Title 6, 818-215.

e Since then, lllinois, lowa, Nevada, Oklahoma, Tessee, Texas, Utah, and
Puerto Rico have enacted Series/Cell LLC Statutes.

Goal of Series LLC

To create a single entity that would be a partnpridr federal income tax
purposes that could set up numerous cells knowBesarate Series” to hold
various properties and/or businesses. This wduldrete the need to form
numerous limited liability companies and elimintte cost of formation,
maintaining and income tax return preparation.

Example

Husband and wife own 10 real estate propertiestlynosMassachusetts, but the
titles are held either individually or in so-callsthssachusetts realty trusts. Some
of the realty trusts provide usual language a®Wyest



“The Trustees shall have no power to deal in ohwie Trust estate except
as directed by all of the beneficiaries.”

Other properties held in a document entitled ReRltyst that provides that the
Trustee shall have essentially full power of owhgrso the Trustee owns the
property individually.

Liability of Owners

It is well settled that the trustee of a true nogeitrust is an agent for the
principal and therefore is liable. Similarly, thencipals are liable, both jointly
and severally, on the assumption that the relatipnzetween the beneficiaries of
a Massachusetts nominee trust is that of a geparadership.

Remember, a nominee trust is an entity that caldddr bankruptcy, but the
liability of the principal would be determined btate law. Medallion Realty
Trust 150 B.R. 495 (D. Mass. 1990)

Solution to Liability Problem

e Option 1 Transfer all 10 properties to 1 LLC.
Problem: There is no firewall between the propersie all properties

are at risk assuming there is a problem at 1 ptgper

e Option 2 Transfer each property to a separate LLC.
Problem: 10 annual fees, 10 formation fees, anpatthership

Returns will be required annually.

Annual Fees: $ 5,000 ($500 x 10)
Partnership Returns: $25,000 ($2,500 each x 10)
Total Fees: $30,000

e Option 3

Create LLC to be owned equally by husband and anfdthen LLC will
form 10 separate single member LLCs.

Annual Fees: $ 5,500 ($ 500 x 11)
Partnership return: $ 2,500 ($2,500 x 1)
Total Fees: $ 8,000

PLANNING NOTE :




Each single member LLC is owned by the parent Ld @at, pursuant to Treas.
Regs. 301.7701-3, it will be taxed as a disregarelatity separate from its owner
for federal income tax purposes.

The Delaware Series LLC Solution

Establish one Delaware Series LLC to be owned Ispand and wife which will
own each of the separate properties as a Sepamags pursuant to 6 Del. Code.
§18-215. By statute, if each property is sepayatéd, each property will be
treated as owned by a separate LLC.

Statutory Provisions/Authority
818-215 Series of Members, Managers or Limitedbilitg Company Interests

(@) A limited liability company agreement may éxish or provide for the
establishment of designated series of members, geasicor limited liability
company interest having separate rights, powedsities with respect to
specified property or obligations of the limitedbility company or profits
and losses associated with specified property bgations, and, to the
extent provided in the limited liability companyragment, any such series
may have a separate business purpose or investinective.

(b) Notwithstanding anything to the contrary sett in the chapter or under
other applicable law, in the event that a limitedbility company agreement
creates one or more series, and if separate atwdatlisecords are maintained
for any such series and the assets associateémytbuch series are held
and accounted for separately from the other as$éfe limited liability
company, or any other series thereof, and if tingéid liability company
agreement so provides, and notice of the limitatiodiabilities of a series as
referenced in this subjection is set forth in thdificate of formation of the
limited liability company then the debts, liabilities and obligations imedr,
contracted for or otherwise existing with respeca particular series shall be
enforceable against the assets of such seriesamdynot against the assets
of the limited liability company generally or othegries thereof, and, unless
otherwise provided in the limited liability compaagreement, none of the
debts, liabilities, obligations and expenses irnedircontracted for or
otherwise existing with respect to the limited lidy company and generally
or any other series thereof shall be enforcealdéagthe assets of such
series. The fact that a certificate of formatibattcontains the foregoing
notice of the limitation on liabilities of a seriesson file in the office of the
Secretary of State shall constitute notice of dunshation on liabilities of a
series.




(c) Notwithstanding 818-303(a) of this title un@elimited liability company
agreement or under another agreement, a membear@gar may agree to
be obligated personally for any or all of the debtdigations and liabilities
of one or more series.

How to Separately Title Property
e Form Delaware Series LLC

e Delaware Series LLC establishes single member Massetts LLC to be a
trustee of a Massachusetts realty trust (let'sc¢hls ABC Title, LLC)

PLANNING NOTE :

The Massachusetts LLC will be a disregarded efdityncome tax purposes as it
is a wholly-owned subsidiary of the Delaware Sekie€. By formation
documents, it is established solely for the purpaideolding title to properties as
a trustee of a Massachusetts nominee trust to séglgirhold title to real estate as
required by the Delaware Separate Series LLC.

Realty Trust — Sample Language

WHEREAS, this FIRST AMENDED AND RESTATED 265 FRANIKN
STREET REALTY TRUST has been authorized by the Baleeficiary and is
intended to be such instrument and shall set thehterms of such amendment;

WHEREAS, the Trustee and its Successors in Twilthold all real estate
and any and all other property, whether real, peakor mixed, that may at any
time be conveyed, assigned, transferred or deliversaid Trustee or its
Successors in Trust for the sole benefit of a s#paBeries of a Delaware Series
Limited Liability Company as nominee for the purpas holding such property
separately from the other assets of the DelawaresSkeimited Liability
Company or any Series thereof pursuant to 6 DedeRec. 18-215s identified
in the Schedule of Beneficiaries, which Scheduketha day been executed by
the Beneficiaries and filed with the Trustee wigseipt and acknowledged by at
least one Trustee (hereafter, as it may be amef8ekedule of Beneficiaries”);
and

WHEREAS, the Trustee desires to amend and resaadelrust in its
entirety and upon the following terms and condgion

Delaware Certificate of Formation — Sample Langage

The Certificate of Formation must state:



10.

11.

“Notice is hereby given pursuant to Section 18.B15€ the LLC Act that the
debts, liabilities, and obligations incurred, cawted for, or otherwise existing
with respect to a particular series of the LLC |lsba enforceable against the
assets of such series only and not against thesadshe LLC generally, or any
other series thereof, and none of the debts, ilisi] obligations, and expenses
incurred, contracted for, or otherwise existingwiespect to the LLC generally,
or any other series thereof, shall be enforceaidénat the assets of such series.”

Series LLC — Sample Language in Operating Agreeent

“The debts, liabilities and obligations incurredntracted for or otherwise
existing with respect to a Series shall be enfdrigeagainst the assets of such
Series only and not against any other assets d@énepany generally or other
Series or none of the debts, liabilities, obligati@nd expenses incurred,
contracted for or otherwise existing with respedhie Company generally or any
other Series shall be enforceable against thesasstich SeriesSeparate and
distinct records shall be maintained for each areyeseries, and assets
associated with any such Series shall be accodotegparately from other
assets of the Company, or any other Series of tinep@ny. The Members shall
not commingle the assets of one Series with thetass any other Series. The
Certificate of Formation shall contain notice oé fimitation of liabilities of a
Series as to other Series in conformity with SecfiB-215 of the Act.”

Sounds Great But Questions Remain

a) Massachusetts entity status and federal classdicédr each Series of an
LLC. Letter Ruling 08-2 dated February 15, 2008.

PLANNING NOTE:

The taxpayer, having received a Private Letter yufrom the Internal Revenue
Service relative to the establishment of a Delav&edges LLC and the
establishment of Separate Series with respecietbetkpayer’s various businesses
(PLR 200803004 discussed below) sought guidanoe tine Department of
Revenue.

b) Facts of DOR LR. 08-2
e Taxpayer was a Massachusetts business trust mgeaat open-end
management investment company, also known as aahfutud, registered
under the Investment Company Act of 1940.
e The beneficial interests in the trusts were diglideo transferable shares.

e Trustees of the trust divides its shares into isg\ortfolios.

e Each trust portfolio is separate from each otheeust portfolio.



e Each trust portfolio is currently taxed as a safgmregulated investment
company (RIC) under IRC § 851.

e The trust proposed to reorganize its businessarelaware Series LLC.
e Each LLC Series will be separate from each oth«® Series.

e Each LLC Series will consist of a separate poassets, liabilities and
stream of earnings.

e The shareholders of an LLC Series may share imtteane only of that LLC
Series.

e The ownership interest of the shareholders ofla@ Series will be limited
to the assets of that LLC Series upon redemptiquidation, or termination
of such LLC Series.

e The payment of the expenses, charges, and liabitf an LLC Series is
limited to that LLC’s Series’ assets.

e The creditors of an LLC Series will be limitedthe assets of that LLC
Series for recovery or expenses, charges, anditiedi

e The reorganization consists of the following:

(1) atransfer by each Trust Portfolio of its &s$e a corresponding LLC
Series in exchange for the LLC Series' assumpfiats dabilities, if
any, and the Trust Portfolio's receipt of LLC Semeembership
interests, followed by

(2) adistribution of the LLC Series membershigerasts to each of the
Trust Portfolio's shareholders in complete liquigiaof the Trust
Portfolio.

» After the Reorganization, LLC proposes that certdi@ Series, each of
which will have only one shareholder, collectivéhg D Series, will not elect
pursuant to Treas. Regs. 301.7701-3 to be taxext tithn a disregarded
entity as an entity separate from its owner foefatincome tax purposes.

e LLC proposes that certain LLC Series, each of Witierrently has more
than one shareholder (type P Series), will nottgdacsuant to Treas. Regs.
301.7701-3 to be taxed other than as a partnesastdpvill not be treated as a
publicly traded partnership taxable as a corponatioder IRC § 7704 for
federal income tax purposes.



e LLC proposes that certain LLC Series will electquant to Treas. Reg. §
301.7701-3 to be treated as an association tasatdecorporation for federal
income tax purposes, effective from the date ahfrion of such LLC
Portfolio (collectively, "Type C Series").

¢) Requested Rulings

e The Taxpayers request a ruling that (1) each LeGeS is treated for
Massachusetts income and corporate excise tax $eg@s a separate entity
(or part of a separate entity in the case of a Tymhsregarded entity treated
as part of its sole owner); (2) each LLC Series @mgladditional series
established by LLC in the future will be classified Massachusetts income
tax purposes as a separate LLC; and consequeatly,ld.C Series and any
additional series established by LLC in the futwit be classified for
Massachusetts income and corporate excise tax gegpga@ccordance with
its federal classification.

PLANNING NOTE:
The LLC will have no assets, liabilities, or incobexause everything will be
allocated among the Series and the function ot tl@ is to make it easier to
file amendments and other documents with the SEC.

d) Ruling

e Each LLC Series should be classified as a separtity for Massachusetts
income tax purposes.

e Each LLC Series and any additional Series estaddi®y LLC in the future
will be classified for Massachusetts income anghorate excise tax
purposes in accordance with its federal classiboat

e) Refusal to Rule

e The Department of Revenue refused to rule on venethch Series of the
LLC is itself a separate LLC.

12.  Question: Does the Delaware Series LLC file one partnergigpme tax return
reporting the income and expenses of all the didrges or does each
Separate Series have to file a separate partpargtume tax return?

Based on the Letter Ruling, it appears thath&oextent that the husband and
wife, in this case, share equally with respectachesubsidiary, then each
subsidiary Series LLC, although not a separateyemtider state law, will be
treated as a partnership for federal and stateniedax purposes and require
a separate income tax return for each Series.



14.

IRS in the Proposed Regulations dated October 13020

On October 13, 2010, the IRS issued Proposed Rempdaegarding the tax
treatment of Series LLCs.

Example 1 Domestic Series LLC:
(i) Facts

Series LLC is a Series Organization (Series LLSgries LLC has 3
members, 1, 2 and 3. Series LLC establishes 25664 and B) pursuant to
the LLC statute of state Y, a Series Statute withexmeaning of the
Regulations. Under general tax principles, Mermband 2 are the owners
of Series A and Member 3 is the owner of SerieSSBries A and B are not
described in Section 301.7701-2(b) or paragrapB)Yaf this section and are
not trusts within the meaning of Section 301.7701-4

(i) Analysis

Under these Regulations, Series A and Series Baafe treated as an entity
formed under local law. The classification of srA and Series B is
determined under paragraph (b) of this sectiore défault classification
under 301.7701-3 of Series A is a partnership drgkdes B is a
disregarded entity.

PLANNING NOTE :

(1) The Regulations look through the Delawazees LLC entity and assume
that each Member of the Series LLC owns a pro shtae of each applicable
Separate Series thereby making each a partnerghipss there is only 1
Member with respect to a Series, in which cassédt disregarded entity.

(2) This treatment may only be applicable ® ¢xtent that the Separate Series
is not a “Separate Entity” under state law capablfesuing and being sued.
Compare the Medallion Realty Trusdse in which the Massachusetts realty trust
which holds title to the property and which is agée member of the Delaware
Series LLC, in such a case, the Regulations mabeaapplicable since the
Regulations are premised upon the fact that, usthe series law, a separate
legal entity does not exist, at least insofar asRegulations and its analysis are
concerned.

Litigation and Liability

G&G Management, LLC v. Young Brothers & Compang, ldnited States
District Court, District of Maine, Civil Action Nd05-162 BK, dated February 21,
2007.




() FEacts

G&G Management, LLC, a limited liability compangganized in
Delaware with a principal place of business in Néwk, New York.

G&G existed to manage the household affairs aaditfancial
investments of the Goelet Family, including the ifgmesidence on
Gardiner Island in Long Island Sound and the vesgk¥®l Captain Kidd
Ford IV used to transport the family and houselsoidplies between
East Hampton, New York and Gardiner Island, NewKky or

In 2002, G&G contracted with Young Brothers & Camp to built a
new boat to replace Captain Kidd Ill, which wasfdét long with a 350
horsepower engine and the new boat would be 43degtwith an 800
horsepower engine at a cost of approximately $2856,0

At some point in time, G&G formed 2 separate ies¢s under
Delaware law, Series A and Series B, and gave $Bribe purpose of
holding the assets’ liabilities associated with @aptain Kidd 1V,
including the boat itself as evidenced by a newtitieation of
Documentation issued on March 25, 2004.

The boat was delivered but turned out to be defeeind G&G
Management, LLC commenced a lawsuit against YouoghBrs &
Company.

After a trial, it was determined that Young Brath& Company, Inc.
would be liable to the Plaintiff for $54,923.70uplinterest.

(i) Issues in case relating to LLC

Just prior to trial, G&G Management, LLC filed aolbn to Join a Real
Party in Interest, namely G&G Management, LLC (8&eB), a series of
limited liability company interests in “certified/ilG&G Management,
LLC” pursuant to Delaware Statute that authorizetalvare LLCs to
establish one or more “Series” of “Limited LiabfliCompany” interests
having separate rights, powers or duties with retsfeespecified
property or obligations of the Limited Liability Ggpany, citing 6 Del.
Code Ann. Section 18-215(A).

The Court noted that the Delaware Statute doesdatate what
capacity an LLC has to pursue litigation on bebéits Series, see,
Fed. R. Civ. P. 17-B, nor does the Statute indiodtat capacity the
Series of an LLC has, if any, to pursue litigatamnits own behalf or
even whether it should be regarded as an entityndisrom the LLC
from which it is carved.



e Although G&G Management, LLC contracted for thestouction of
the vessel and purchased the vessel, it subseyidentified G&G
Management, LLC (Series B) as the owner and G&Gadament,
LLC as the Managing Owner on the Certificate of Dmentation for
the vessel.

e The Motion was denied with the Court finding tle&G has a
sufficient interest in the boat to maintain the@cind that it has a
unity of interest with the Series B, such that,emilaine law, Series B
could not obtain judgment against Young Brother€@mpany for the
same events and concluded that G&G can maintaratttion as the
real party in interest even if it had transferrednimal interest to Series
B.

15. Other Matters Uncertain

e Some attorneys do not create realty trusts to sepdrate title. This appears
to create a significant problem in terms of seauarparticular property in
exchange for a Note since the Series LLC will nieeloe the maker of the
Note.

e How should the deed into the Series LLC read?n@qut the name of the
particular Series into the Grantee line lest yoll wave a title defect not
easily cured. Use a parenthetical notation abtiteom of the deed stating
that this property will be held as a Separate Semi¢h the following
language:

is held in the Series, a
separate series of the Series, LLC

Pursuant to Section 18-215(b) of the Delaware Limted
Liability Conpany Act the debts, liabilities, and
obligations incurred, contracted for or otherw se existing
Wi th respect to such series of the Conpany shall be

enf orceabl e agai nst the assets of such series only and not
agai nst the assets of the Conpany generally or any other
series thereof, and none of the debts, liabilities,

obl i gati ons and expenses incurred, contracted for or

ot herwi se existing with respect to the LLC generally or any
ot her series thereof shall be enforceabl e agai nst the
assets of such series.

16. Employment Tax & Employee Benefit Issues

The Regulations expressed concern about whether@s®r a Series
Organization is the employer under relevant emplayntaw noting “the
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domestic statue authorizing the creation of Seroetemplates that a Series may
operate a business.” If the operating businessvioasers, it will be necessary to
determine how the business satisfies any employtagrabligations, whether it
has the ability to maintain any employee beneéinpland, if so, whether it
complies with the rules applicable to those plans.

Application of the employment tax requirements d#pend principally on
whether the workers are employees and, if so, whonsidered the employer for
federal income and employment tax purposes “whieheimployer is identified
additionally may arise, including but limited tcetfollowing: (1) how would the
wage be determined from employees, particulatligely work for more than one
Series in a common line of business; (2) how wolddcommon paymaster rules
apply; (3) who would be authorized to designatagent under Section 3504 for
reporting and payment of employment taxes and howlavthe authorization be
accomplished; (5) how would the statutory excegifsom the definition of
employment and wages apply given that they mayalsedbon the identity of the
employer.

If the Series organization handles payroll for a&€¥eand also is the nominal
owner of the Series’ assets, would the owners@ntanagers of the Series
organization be responsible for the trust fund vecmg penalty under Section
66727?

Questions asked in the IRS Proposed Regulations
Comments were requested on the following issues:

(1) Whether a Series Organization should be rezegras a separate entity for
federal tax purposes if it has no assets and esgag® activities
independent of its Series;

(2) The appropriate treatment of a Series doesenatinate for local law
purposes when it has no members associated with it;

(3) The entity status for federal tax purposedareign cells that do not conduct
insurance business and other tax consequencetabfigising, operating,
and terminating all foreign cells;

(4) How the federal employment tax issues discuaseldsimilar technical
issues should be resolved;

(5) How a Series and Series Organization will kated for state employment
tax purposes and other state employment relatgebpes and how that
treatment should affect the federal employmentraatment of Series or
Series Organizations (comments from the State dimiparticularly
helpful);

-11 -



(6) What issues could arise with respect to thediim of Employee Benefits by
a Series Organization or Series; and

(7) The requirement for Series Organization andh &mries of the Series
Organization to file a statement and what infororaghould be included on
the statement.

Other Matters

e In California, the Franchise Tax Board in Califiertakes the position that
each Series counts as its own LLC for fee purposes.

e Apparently the American Bar Association conduaeadview of a Series
LLC and declined to endorse them. lllinois and daguwvovides specifically
that “Each Series shall be treated as a separttg terthe extent set forth in
the Articles of Organization” and, further “Eachri®e with limited liability
may, in its own name, contract, hold title to assgtant security interests,
sue and be sued and otherwise conduct businessxarase the powers of a
limited liability company.”

e The drafters of the 2006 Revised Uniform Limiteah@pany Act (RE-
ULLCA) considered but rejected the idea of inclydBeries provisions in
the Act.

e In composite returns, most states allow or regthiecfiling of composite
returns for pass-through entities with non-resiaemers and is generally
filed on behalf of all non-resident members of éimdity with the tax being
computed at the highest marginal rate.

e [f a state determines that each share of an LlaCsisparate entity,
presumably a composite return would be filed amddaaid, by each series
rather than one return being returned by the LL@rasmbrella entity if the
series were treated as disregarded entities.

e Ifan LLC were to have numerous series with atiéigiin a state where
owners were non-residence, a compliance burdendnmitreated as
compared to the filing of one composite returrné various Series were
disregarded as entities apart from the LLC.

Bankruptcy Law
Only a “person” is entitled to file for bankruptpyotection. An LLC generally is

considered a person even though an LLC is not withe framework of a
“person” in the Bankruptcy Code. As a resultsitincertain whether a Separate
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Series that is not a “Separate Entity,” such asufitinois law, would be eligible
to file for bankruptcy.

Compare, however, thidedallion Realty Trustase in which the realty trust was
entitled to file for bankruptcy. 11 USC 101, Senté41 provides, “The term
person includes individual, partnership, incorpiaratbut does not include
governmental unit...”

Conclusion

Proceed with Caution!

-13-
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Introduction

e In 1996, Delaware introduced a concept known Bslaware Series LLC.
Del. Code Title 6, 818-215.

e Since then, lllinois, lowa, Nevada, Oklahoma, Tessee, Texas, Utah, and
Puerto Rico have enacted Series/Cell LLC Statutes.

Goal of Series LLC

To create a single entity that would be a partnpridr federal income tax
purposes that could set up numerous cells knowBesarate Series” to hold
various properties and/or businesses. This wduldrete the need to form
numerous limited liability companies and elimintte cost of formation,
maintaining and income tax return preparation.

Example

Husband and wife own 10 real estate propertiestlynosMassachusetts, but the
titles are held either individually or in so-callsthssachusetts realty trusts. Some
of the realty trusts provide usual language a®Wyest



“The Trustees shall have no power to deal in ohwie Trust estate except
as directed by all of the beneficiaries.”

Other properties held in a document entitled ReRltyst that provides that the
Trustee shall have essentially full power of owhgrso the Trustee owns the
property individually.

Liability of Owners

It is well settled that the trustee of a true nogeitrust is an agent for the
principal and therefore is liable. Similarly, thencipals are liable, both jointly
and severally, on the assumption that the relatipnzetween the beneficiaries of
a Massachusetts nominee trust is that of a geparadership.

Remember, a nominee trust is an entity that caldddr bankruptcy, but the
liability of the principal would be determined btate law. Medallion Realty
Trust 150 B.R. 495 (D. Mass. 1990)

Solution to Liability Problem

e Option 1 Transfer all 10 properties to 1 LLC.
Problem: There is no firewall between the propersie all properties

are at risk assuming there is a problem at 1 ptgper

e Option 2 Transfer each property to a separate LLC.
Problem: 10 annual fees, 10 formation fees, anpatthership

Returns will be required annually.

Annual Fees: $ 5,000 ($500 x 10)
Partnership Returns: $25,000 ($2,500 each x 10)
Total Fees: $30,000

e Option 3

Create LLC to be owned equally by husband and anfdthen LLC will
form 10 separate single member LLCs.

Annual Fees: $ 5,500 ($ 500 x 11)
Partnership return: $ 2,500 ($2,500 x 1)
Total Fees: $ 8,000

PLANNING NOTE :




Each single member LLC is owned by the parent Ld @at, pursuant to Treas.
Regs. 301.7701-3, it will be taxed as a disregarelatity separate from its owner
for federal income tax purposes.

The Delaware Series LLC Solution

Establish one Delaware Series LLC to be owned Ispand and wife which will
own each of the separate properties as a Sepamags pursuant to 6 Del. Code.
§18-215. By statute, if each property is sepayatéd, each property will be
treated as owned by a separate LLC.

Statutory Provisions/Authority
818-215 Series of Members, Managers or Limitedbilitg Company Interests

(@) A limited liability company agreement may éxish or provide for the
establishment of designated series of members, geasicor limited liability
company interest having separate rights, powedsities with respect to
specified property or obligations of the limitedbility company or profits
and losses associated with specified property bgations, and, to the
extent provided in the limited liability companyragment, any such series
may have a separate business purpose or investinective.

(b) Notwithstanding anything to the contrary sett in the chapter or under
other applicable law, in the event that a limitedbility company agreement
creates one or more series, and if separate atwdatlisecords are maintained
for any such series and the assets associateémytbuch series are held
and accounted for separately from the other as$éfe limited liability
company, or any other series thereof, and if tingéid liability company
agreement so provides, and notice of the limitatiodiabilities of a series as
referenced in this subjection is set forth in thdificate of formation of the
limited liability company then the debts, liabilities and obligations imedr,
contracted for or otherwise existing with respeca particular series shall be
enforceable against the assets of such seriesamdynot against the assets
of the limited liability company generally or othegries thereof, and, unless
otherwise provided in the limited liability compaagreement, none of the
debts, liabilities, obligations and expenses irnedircontracted for or
otherwise existing with respect to the limited lidy company and generally
or any other series thereof shall be enforcealdéagthe assets of such
series. The fact that a certificate of formatibattcontains the foregoing
notice of the limitation on liabilities of a seriesson file in the office of the
Secretary of State shall constitute notice of dunshation on liabilities of a
series.




(c) Notwithstanding 818-303(a) of this title un@elimited liability company
agreement or under another agreement, a membear@gar may agree to
be obligated personally for any or all of the debtdigations and liabilities
of one or more series.

How to Separately Title Property
e Form Delaware Series LLC

e Delaware Series LLC establishes single member Massetts LLC to be a
trustee of a Massachusetts realty trust (let'sc¢hls ABC Title, LLC)

PLANNING NOTE :

The Massachusetts LLC will be a disregarded efdityncome tax purposes as it
is a wholly-owned subsidiary of the Delaware Sekie€. By formation
documents, it is established solely for the purpaideolding title to properties as
a trustee of a Massachusetts nominee trust to séglgirhold title to real estate as
required by the Delaware Separate Series LLC.

Realty Trust — Sample Language

WHEREAS, this FIRST AMENDED AND RESTATED 265 FRANIKN
STREET REALTY TRUST has been authorized by the Baleeficiary and is
intended to be such instrument and shall set thehterms of such amendment;

WHEREAS, the Trustee and its Successors in Twilthold all real estate
and any and all other property, whether real, peakor mixed, that may at any
time be conveyed, assigned, transferred or deliversaid Trustee or its
Successors in Trust for the sole benefit of a s#paBeries of a Delaware Series
Limited Liability Company as nominee for the purpas holding such property
separately from the other assets of the DelawaresSkeimited Liability
Company or any Series thereof pursuant to 6 DedeRec. 18-215s identified
in the Schedule of Beneficiaries, which Scheduketha day been executed by
the Beneficiaries and filed with the Trustee wigseipt and acknowledged by at
least one Trustee (hereafter, as it may be amef8ekedule of Beneficiaries”);
and

WHEREAS, the Trustee desires to amend and resaadelrust in its
entirety and upon the following terms and condgion

Delaware Certificate of Formation — Sample Langage

The Certificate of Formation must state:



10.

11.

“Notice is hereby given pursuant to Section 18.B15€ the LLC Act that the
debts, liabilities, and obligations incurred, cawted for, or otherwise existing
with respect to a particular series of the LLC |lsba enforceable against the
assets of such series only and not against thesadshe LLC generally, or any
other series thereof, and none of the debts, ilisi] obligations, and expenses
incurred, contracted for, or otherwise existingwiespect to the LLC generally,
or any other series thereof, shall be enforceaidénat the assets of such series.”

Series LLC — Sample Language in Operating Agreeent

“The debts, liabilities and obligations incurredntracted for or otherwise
existing with respect to a Series shall be enfdrigeagainst the assets of such
Series only and not against any other assets d@énepany generally or other
Series or none of the debts, liabilities, obligati@nd expenses incurred,
contracted for or otherwise existing with respedhie Company generally or any
other Series shall be enforceable against thesasstich SeriesSeparate and
distinct records shall be maintained for each areyeseries, and assets
associated with any such Series shall be accodotegparately from other
assets of the Company, or any other Series of tinep@ny. The Members shall
not commingle the assets of one Series with thetass any other Series. The
Certificate of Formation shall contain notice oé fimitation of liabilities of a
Series as to other Series in conformity with SecfiB-215 of the Act.”

Sounds Great But Questions Remain

a) Massachusetts entity status and federal classdicédr each Series of an
LLC. Letter Ruling 08-2 dated February 15, 2008.

PLANNING NOTE:

The taxpayer, having received a Private Letter yufrom the Internal Revenue
Service relative to the establishment of a Delav&edges LLC and the
establishment of Separate Series with respecietbetkpayer’s various businesses
(PLR 200803004 discussed below) sought guidanoe tine Department of
Revenue.

b) Facts of DOR LR. 08-2
e Taxpayer was a Massachusetts business trust mgeaat open-end
management investment company, also known as aahfutud, registered
under the Investment Company Act of 1940.
e The beneficial interests in the trusts were diglideo transferable shares.

e Trustees of the trust divides its shares into isg\ortfolios.

e Each trust portfolio is separate from each otheeust portfolio.



e Each trust portfolio is currently taxed as a safgmregulated investment
company (RIC) under IRC § 851.

e The trust proposed to reorganize its businessarelaware Series LLC.
e Each LLC Series will be separate from each oth«® Series.

e Each LLC Series will consist of a separate poassets, liabilities and
stream of earnings.

e The shareholders of an LLC Series may share imtteane only of that LLC
Series.

e The ownership interest of the shareholders ofla@ Series will be limited
to the assets of that LLC Series upon redemptiquidation, or termination
of such LLC Series.

e The payment of the expenses, charges, and liabitf an LLC Series is
limited to that LLC’s Series’ assets.

e The creditors of an LLC Series will be limitedthe assets of that LLC
Series for recovery or expenses, charges, anditiedi

e The reorganization consists of the following:

(1) atransfer by each Trust Portfolio of its &s$e a corresponding LLC
Series in exchange for the LLC Series' assumpfiats dabilities, if
any, and the Trust Portfolio's receipt of LLC Semeembership
interests, followed by

(2) adistribution of the LLC Series membershigerasts to each of the
Trust Portfolio's shareholders in complete liquigiaof the Trust
Portfolio.

» After the Reorganization, LLC proposes that certdi@ Series, each of
which will have only one shareholder, collectivéhg D Series, will not elect
pursuant to Treas. Regs. 301.7701-3 to be taxext tithn a disregarded
entity as an entity separate from its owner foefatincome tax purposes.

e LLC proposes that certain LLC Series, each of Witierrently has more
than one shareholder (type P Series), will nottgdacsuant to Treas. Regs.
301.7701-3 to be taxed other than as a partnesastdpvill not be treated as a
publicly traded partnership taxable as a corponatioder IRC § 7704 for
federal income tax purposes.



e LLC proposes that certain LLC Series will electquant to Treas. Reg. §
301.7701-3 to be treated as an association tasatdecorporation for federal
income tax purposes, effective from the date ahfrion of such LLC
Portfolio (collectively, "Type C Series").

¢) Requested Rulings

e The Taxpayers request a ruling that (1) each LeGeS is treated for
Massachusetts income and corporate excise tax $eg@s a separate entity
(or part of a separate entity in the case of a Tymhsregarded entity treated
as part of its sole owner); (2) each LLC Series @mgladditional series
established by LLC in the future will be classified Massachusetts income
tax purposes as a separate LLC; and consequeatly,ld.C Series and any
additional series established by LLC in the futwit be classified for
Massachusetts income and corporate excise tax gegpga@ccordance with
its federal classification.

PLANNING NOTE:
The LLC will have no assets, liabilities, or incobexause everything will be
allocated among the Series and the function ot tl@ is to make it easier to
file amendments and other documents with the SEC.

d) Ruling

e Each LLC Series should be classified as a separtity for Massachusetts
income tax purposes.

e Each LLC Series and any additional Series estaddi®y LLC in the future
will be classified for Massachusetts income anghorate excise tax
purposes in accordance with its federal classiboat

e) Refusal to Rule

e The Department of Revenue refused to rule on venethch Series of the
LLC is itself a separate LLC.

12.  Question: Does the Delaware Series LLC file one partnergigpme tax return
reporting the income and expenses of all the didrges or does each
Separate Series have to file a separate partpargtume tax return?

Based on the Letter Ruling, it appears thath&oextent that the husband and
wife, in this case, share equally with respectachesubsidiary, then each
subsidiary Series LLC, although not a separateyemtider state law, will be
treated as a partnership for federal and stateniedax purposes and require
a separate income tax return for each Series.



14.

IRS in the Proposed Regulations dated October 13020

On October 13, 2010, the IRS issued Proposed Rempdaegarding the tax
treatment of Series LLCs.

Example 1 Domestic Series LLC:
(i) Facts

Series LLC is a Series Organization (Series LLSgries LLC has 3
members, 1, 2 and 3. Series LLC establishes 25664 and B) pursuant to
the LLC statute of state Y, a Series Statute withexmeaning of the
Regulations. Under general tax principles, Mermband 2 are the owners
of Series A and Member 3 is the owner of SerieSSBries A and B are not
described in Section 301.7701-2(b) or paragrapB)Yaf this section and are
not trusts within the meaning of Section 301.7701-4

(i) Analysis

Under these Regulations, Series A and Series Baafe treated as an entity
formed under local law. The classification of srA and Series B is
determined under paragraph (b) of this sectiore défault classification
under 301.7701-3 of Series A is a partnership drgkdes B is a
disregarded entity.

PLANNING NOTE :

(1) The Regulations look through the Delawazees LLC entity and assume
that each Member of the Series LLC owns a pro shtae of each applicable
Separate Series thereby making each a partnerghipss there is only 1
Member with respect to a Series, in which cassédt disregarded entity.

(2) This treatment may only be applicable ® ¢xtent that the Separate Series
is not a “Separate Entity” under state law capablfesuing and being sued.
Compare the Medallion Realty Trusdse in which the Massachusetts realty trust
which holds title to the property and which is agée member of the Delaware
Series LLC, in such a case, the Regulations mabeaapplicable since the
Regulations are premised upon the fact that, usthe series law, a separate
legal entity does not exist, at least insofar asRegulations and its analysis are
concerned.

Litigation and Liability

G&G Management, LLC v. Young Brothers & Compang, ldnited States
District Court, District of Maine, Civil Action Nd05-162 BK, dated February 21,
2007.




() FEacts

G&G Management, LLC, a limited liability compangganized in
Delaware with a principal place of business in Néwk, New York.

G&G existed to manage the household affairs aaditfancial
investments of the Goelet Family, including the ifgmesidence on
Gardiner Island in Long Island Sound and the vesgk¥®l Captain Kidd
Ford IV used to transport the family and houselsoidplies between
East Hampton, New York and Gardiner Island, NewKky or

In 2002, G&G contracted with Young Brothers & Camp to built a
new boat to replace Captain Kidd Ill, which wasfdét long with a 350
horsepower engine and the new boat would be 43degtwith an 800
horsepower engine at a cost of approximately $2856,0

At some point in time, G&G formed 2 separate ies¢s under
Delaware law, Series A and Series B, and gave $Bribe purpose of
holding the assets’ liabilities associated with @aptain Kidd 1V,
including the boat itself as evidenced by a newtitieation of
Documentation issued on March 25, 2004.

The boat was delivered but turned out to be defeeind G&G
Management, LLC commenced a lawsuit against YouoghBrs &
Company.

After a trial, it was determined that Young Brath& Company, Inc.
would be liable to the Plaintiff for $54,923.70uplinterest.

(i) Issues in case relating to LLC

Just prior to trial, G&G Management, LLC filed aolbn to Join a Real
Party in Interest, namely G&G Management, LLC (8&eB), a series of
limited liability company interests in “certified/ilG&G Management,
LLC” pursuant to Delaware Statute that authorizetalvare LLCs to
establish one or more “Series” of “Limited LiabfliCompany” interests
having separate rights, powers or duties with retsfeespecified
property or obligations of the Limited Liability Ggpany, citing 6 Del.
Code Ann. Section 18-215(A).

The Court noted that the Delaware Statute doesdatate what
capacity an LLC has to pursue litigation on bebéits Series, see,
Fed. R. Civ. P. 17-B, nor does the Statute indiodtat capacity the
Series of an LLC has, if any, to pursue litigatamnits own behalf or
even whether it should be regarded as an entityndisrom the LLC
from which it is carved.



e Although G&G Management, LLC contracted for thestouction of
the vessel and purchased the vessel, it subseyidentified G&G
Management, LLC (Series B) as the owner and G&Gadament,
LLC as the Managing Owner on the Certificate of Dmentation for
the vessel.

e The Motion was denied with the Court finding tle&G has a
sufficient interest in the boat to maintain the@cind that it has a
unity of interest with the Series B, such that,emilaine law, Series B
could not obtain judgment against Young Brother€@mpany for the
same events and concluded that G&G can maintaratttion as the
real party in interest even if it had transferrednimal interest to Series
B.

15. Other Matters Uncertain

e Some attorneys do not create realty trusts to sepdrate title. This appears
to create a significant problem in terms of seauarparticular property in
exchange for a Note since the Series LLC will nieeloe the maker of the
Note.

e How should the deed into the Series LLC read?n@qut the name of the
particular Series into the Grantee line lest yoll wave a title defect not
easily cured. Use a parenthetical notation abtiteom of the deed stating
that this property will be held as a Separate Semi¢h the following
language:

is held in the Series, a
separate series of the Series, LLC

Pursuant to Section 18-215(b) of the Delaware Limted
Liability Conpany Act the debts, liabilities, and
obligations incurred, contracted for or otherw se existing
Wi th respect to such series of the Conpany shall be

enf orceabl e agai nst the assets of such series only and not
agai nst the assets of the Conpany generally or any other
series thereof, and none of the debts, liabilities,

obl i gati ons and expenses incurred, contracted for or

ot herwi se existing with respect to the LLC generally or any
ot her series thereof shall be enforceabl e agai nst the
assets of such series.

16. Employment Tax & Employee Benefit Issues

The Regulations expressed concern about whether@s®r a Series
Organization is the employer under relevant emplayntaw noting “the
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domestic statue authorizing the creation of Seroetemplates that a Series may
operate a business.” If the operating businessvioasers, it will be necessary to
determine how the business satisfies any employtagrabligations, whether it
has the ability to maintain any employee beneéinpland, if so, whether it
complies with the rules applicable to those plans.

Application of the employment tax requirements d#pend principally on
whether the workers are employees and, if so, whonsidered the employer for
federal income and employment tax purposes “whieheimployer is identified
additionally may arise, including but limited tcetfollowing: (1) how would the
wage be determined from employees, particulatligely work for more than one
Series in a common line of business; (2) how wolddcommon paymaster rules
apply; (3) who would be authorized to designatagent under Section 3504 for
reporting and payment of employment taxes and howlavthe authorization be
accomplished; (5) how would the statutory excegifsom the definition of
employment and wages apply given that they mayalsedbon the identity of the
employer.

If the Series organization handles payroll for a&€¥eand also is the nominal
owner of the Series’ assets, would the owners@ntanagers of the Series
organization be responsible for the trust fund vecmg penalty under Section
66727?

Questions asked in the IRS Proposed Regulations
Comments were requested on the following issues:

(1) Whether a Series Organization should be rezegras a separate entity for
federal tax purposes if it has no assets and esgag® activities
independent of its Series;

(2) The appropriate treatment of a Series doesenatinate for local law
purposes when it has no members associated with it;

(3) The entity status for federal tax purposedareign cells that do not conduct
insurance business and other tax consequencetabfigising, operating,
and terminating all foreign cells;

(4) How the federal employment tax issues discuaseldsimilar technical
issues should be resolved;

(5) How a Series and Series Organization will kated for state employment
tax purposes and other state employment relatgebpes and how that
treatment should affect the federal employmentraatment of Series or
Series Organizations (comments from the State dimiparticularly
helpful);
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(6) What issues could arise with respect to thediim of Employee Benefits by
a Series Organization or Series; and

(7) The requirement for Series Organization andh &mries of the Series
Organization to file a statement and what infororaghould be included on
the statement.

Other Matters

e In California, the Franchise Tax Board in Califiertakes the position that
each Series counts as its own LLC for fee purposes.

e Apparently the American Bar Association conduaeadview of a Series
LLC and declined to endorse them. lllinois and daguwvovides specifically
that “Each Series shall be treated as a separttg terthe extent set forth in
the Articles of Organization” and, further “Eachri®e with limited liability
may, in its own name, contract, hold title to assgtant security interests,
sue and be sued and otherwise conduct businessxarase the powers of a
limited liability company.”

e The drafters of the 2006 Revised Uniform Limiteah@pany Act (RE-
ULLCA) considered but rejected the idea of inclydBeries provisions in
the Act.

e In composite returns, most states allow or regthiecfiling of composite
returns for pass-through entities with non-resiaemers and is generally
filed on behalf of all non-resident members of éimdity with the tax being
computed at the highest marginal rate.

e [f a state determines that each share of an LlaCsisparate entity,
presumably a composite return would be filed amddaaid, by each series
rather than one return being returned by the LL@rasmbrella entity if the
series were treated as disregarded entities.

e Ifan LLC were to have numerous series with atiéigiin a state where
owners were non-residence, a compliance burdendnmitreated as
compared to the filing of one composite returrné various Series were
disregarded as entities apart from the LLC.

Bankruptcy Law
Only a “person” is entitled to file for bankruptpyotection. An LLC generally is

considered a person even though an LLC is not withe framework of a
“person” in the Bankruptcy Code. As a resultsitincertain whether a Separate
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Series that is not a “Separate Entity,” such asufitinois law, would be eligible
to file for bankruptcy.

Compare, however, thidedallion Realty Trustase in which the realty trust was
entitled to file for bankruptcy. 11 USC 101, Senté41 provides, “The term
person includes individual, partnership, incorpiaratbut does not include
governmental unit...”

Conclusion

Proceed with Caution!
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Introduction

e In 1996, Delaware introduced a concept known Bslaware Series LLC.
Del. Code Title 6, 818-215.

e Since then, lllinois, lowa, Nevada, Oklahoma, Tessee, Texas, Utah, and
Puerto Rico have enacted Series/Cell LLC Statutes.

Goal of Series LLC

To create a single entity that would be a partnpridr federal income tax
purposes that could set up numerous cells knowBesarate Series” to hold
various properties and/or businesses. This wduldrete the need to form
numerous limited liability companies and elimintte cost of formation,
maintaining and income tax return preparation.

Example

Husband and wife own 10 real estate propertiestlynosMassachusetts, but the
titles are held either individually or in so-callsthssachusetts realty trusts. Some
of the realty trusts provide usual language a®Wyest



“The Trustees shall have no power to deal in ohwie Trust estate except
as directed by all of the beneficiaries.”

Other properties held in a document entitled ReRltyst that provides that the
Trustee shall have essentially full power of owhgrso the Trustee owns the
property individually.

Liability of Owners

It is well settled that the trustee of a true nogeitrust is an agent for the
principal and therefore is liable. Similarly, thencipals are liable, both jointly
and severally, on the assumption that the relatipnzetween the beneficiaries of
a Massachusetts nominee trust is that of a geparadership.

Remember, a nominee trust is an entity that caldddr bankruptcy, but the
liability of the principal would be determined btate law. Medallion Realty
Trust 150 B.R. 495 (D. Mass. 1990)

Solution to Liability Problem

e Option 1 Transfer all 10 properties to 1 LLC.
Problem: There is no firewall between the propersie all properties

are at risk assuming there is a problem at 1 ptgper

e Option 2 Transfer each property to a separate LLC.
Problem: 10 annual fees, 10 formation fees, anpatthership

Returns will be required annually.

Annual Fees: $ 5,000 ($500 x 10)
Partnership Returns: $25,000 ($2,500 each x 10)
Total Fees: $30,000

e Option 3

Create LLC to be owned equally by husband and anfdthen LLC will
form 10 separate single member LLCs.

Annual Fees: $ 5,500 ($ 500 x 11)
Partnership return: $ 2,500 ($2,500 x 1)
Total Fees: $ 8,000

PLANNING NOTE :




Each single member LLC is owned by the parent Ld @at, pursuant to Treas.
Regs. 301.7701-3, it will be taxed as a disregarelatity separate from its owner
for federal income tax purposes.

The Delaware Series LLC Solution

Establish one Delaware Series LLC to be owned Ispand and wife which will
own each of the separate properties as a Sepamags pursuant to 6 Del. Code.
§18-215. By statute, if each property is sepayatéd, each property will be
treated as owned by a separate LLC.

Statutory Provisions/Authority
818-215 Series of Members, Managers or Limitedbilitg Company Interests

(@) A limited liability company agreement may éxish or provide for the
establishment of designated series of members, geasicor limited liability
company interest having separate rights, powedsities with respect to
specified property or obligations of the limitedbility company or profits
and losses associated with specified property bgations, and, to the
extent provided in the limited liability companyragment, any such series
may have a separate business purpose or investinective.

(b) Notwithstanding anything to the contrary sett in the chapter or under
other applicable law, in the event that a limitedbility company agreement
creates one or more series, and if separate atwdatlisecords are maintained
for any such series and the assets associateémytbuch series are held
and accounted for separately from the other as$éfe limited liability
company, or any other series thereof, and if tingéid liability company
agreement so provides, and notice of the limitatiodiabilities of a series as
referenced in this subjection is set forth in thdificate of formation of the
limited liability company then the debts, liabilities and obligations imedr,
contracted for or otherwise existing with respeca particular series shall be
enforceable against the assets of such seriesamdynot against the assets
of the limited liability company generally or othegries thereof, and, unless
otherwise provided in the limited liability compaagreement, none of the
debts, liabilities, obligations and expenses irnedircontracted for or
otherwise existing with respect to the limited lidy company and generally
or any other series thereof shall be enforcealdéagthe assets of such
series. The fact that a certificate of formatibattcontains the foregoing
notice of the limitation on liabilities of a seriesson file in the office of the
Secretary of State shall constitute notice of dunshation on liabilities of a
series.




(c) Notwithstanding 818-303(a) of this title un@elimited liability company
agreement or under another agreement, a membear@gar may agree to
be obligated personally for any or all of the debtdigations and liabilities
of one or more series.

How to Separately Title Property
e Form Delaware Series LLC

e Delaware Series LLC establishes single member Massetts LLC to be a
trustee of a Massachusetts realty trust (let'sc¢hls ABC Title, LLC)

PLANNING NOTE :

The Massachusetts LLC will be a disregarded efdityncome tax purposes as it
is a wholly-owned subsidiary of the Delaware Sekie€. By formation
documents, it is established solely for the purpaideolding title to properties as
a trustee of a Massachusetts nominee trust to séglgirhold title to real estate as
required by the Delaware Separate Series LLC.

Realty Trust — Sample Language

WHEREAS, this FIRST AMENDED AND RESTATED 265 FRANIKN
STREET REALTY TRUST has been authorized by the Baleeficiary and is
intended to be such instrument and shall set thehterms of such amendment;

WHEREAS, the Trustee and its Successors in Twilthold all real estate
and any and all other property, whether real, peakor mixed, that may at any
time be conveyed, assigned, transferred or deliversaid Trustee or its
Successors in Trust for the sole benefit of a s#paBeries of a Delaware Series
Limited Liability Company as nominee for the purpas holding such property
separately from the other assets of the DelawaresSkeimited Liability
Company or any Series thereof pursuant to 6 DedeRec. 18-215s identified
in the Schedule of Beneficiaries, which Scheduketha day been executed by
the Beneficiaries and filed with the Trustee wigseipt and acknowledged by at
least one Trustee (hereafter, as it may be amef8ekedule of Beneficiaries”);
and

WHEREAS, the Trustee desires to amend and resaadelrust in its
entirety and upon the following terms and condgion

Delaware Certificate of Formation — Sample Langage

The Certificate of Formation must state:



10.

11.

“Notice is hereby given pursuant to Section 18.B15€ the LLC Act that the
debts, liabilities, and obligations incurred, cawted for, or otherwise existing
with respect to a particular series of the LLC |lsba enforceable against the
assets of such series only and not against thesadshe LLC generally, or any
other series thereof, and none of the debts, ilisi] obligations, and expenses
incurred, contracted for, or otherwise existingwiespect to the LLC generally,
or any other series thereof, shall be enforceaidénat the assets of such series.”

Series LLC — Sample Language in Operating Agreeent

“The debts, liabilities and obligations incurredntracted for or otherwise
existing with respect to a Series shall be enfdrigeagainst the assets of such
Series only and not against any other assets d@énepany generally or other
Series or none of the debts, liabilities, obligati@nd expenses incurred,
contracted for or otherwise existing with respedhie Company generally or any
other Series shall be enforceable against thesasstich SeriesSeparate and
distinct records shall be maintained for each areyeseries, and assets
associated with any such Series shall be accodotegparately from other
assets of the Company, or any other Series of tinep@ny. The Members shall
not commingle the assets of one Series with thetass any other Series. The
Certificate of Formation shall contain notice oé fimitation of liabilities of a
Series as to other Series in conformity with SecfiB-215 of the Act.”

Sounds Great But Questions Remain

a) Massachusetts entity status and federal classdicédr each Series of an
LLC. Letter Ruling 08-2 dated February 15, 2008.

PLANNING NOTE:

The taxpayer, having received a Private Letter yufrom the Internal Revenue
Service relative to the establishment of a Delav&edges LLC and the
establishment of Separate Series with respecietbetkpayer’s various businesses
(PLR 200803004 discussed below) sought guidanoe tine Department of
Revenue.

b) Facts of DOR LR. 08-2
e Taxpayer was a Massachusetts business trust mgeaat open-end
management investment company, also known as aahfutud, registered
under the Investment Company Act of 1940.
e The beneficial interests in the trusts were diglideo transferable shares.

e Trustees of the trust divides its shares into isg\ortfolios.

e Each trust portfolio is separate from each otheeust portfolio.



e Each trust portfolio is currently taxed as a safgmregulated investment
company (RIC) under IRC § 851.

e The trust proposed to reorganize its businessarelaware Series LLC.
e Each LLC Series will be separate from each oth«® Series.

e Each LLC Series will consist of a separate poassets, liabilities and
stream of earnings.

e The shareholders of an LLC Series may share imtteane only of that LLC
Series.

e The ownership interest of the shareholders ofla@ Series will be limited
to the assets of that LLC Series upon redemptiquidation, or termination
of such LLC Series.

e The payment of the expenses, charges, and liabitf an LLC Series is
limited to that LLC’s Series’ assets.

e The creditors of an LLC Series will be limitedthe assets of that LLC
Series for recovery or expenses, charges, anditiedi

e The reorganization consists of the following:

(1) atransfer by each Trust Portfolio of its &s$e a corresponding LLC
Series in exchange for the LLC Series' assumpfiats dabilities, if
any, and the Trust Portfolio's receipt of LLC Semeembership
interests, followed by

(2) adistribution of the LLC Series membershigerasts to each of the
Trust Portfolio's shareholders in complete liquigiaof the Trust
Portfolio.

» After the Reorganization, LLC proposes that certdi@ Series, each of
which will have only one shareholder, collectivéhg D Series, will not elect
pursuant to Treas. Regs. 301.7701-3 to be taxext tithn a disregarded
entity as an entity separate from its owner foefatincome tax purposes.

e LLC proposes that certain LLC Series, each of Witierrently has more
than one shareholder (type P Series), will nottgdacsuant to Treas. Regs.
301.7701-3 to be taxed other than as a partnesastdpvill not be treated as a
publicly traded partnership taxable as a corponatioder IRC § 7704 for
federal income tax purposes.



e LLC proposes that certain LLC Series will electquant to Treas. Reg. §
301.7701-3 to be treated as an association tasatdecorporation for federal
income tax purposes, effective from the date ahfrion of such LLC
Portfolio (collectively, "Type C Series").

¢) Requested Rulings

e The Taxpayers request a ruling that (1) each LeGeS is treated for
Massachusetts income and corporate excise tax $eg@s a separate entity
(or part of a separate entity in the case of a Tymhsregarded entity treated
as part of its sole owner); (2) each LLC Series @mgladditional series
established by LLC in the future will be classified Massachusetts income
tax purposes as a separate LLC; and consequeatly,ld.C Series and any
additional series established by LLC in the futwit be classified for
Massachusetts income and corporate excise tax gegpga@ccordance with
its federal classification.

PLANNING NOTE:
The LLC will have no assets, liabilities, or incobexause everything will be
allocated among the Series and the function ot tl@ is to make it easier to
file amendments and other documents with the SEC.

d) Ruling

e Each LLC Series should be classified as a separtity for Massachusetts
income tax purposes.

e Each LLC Series and any additional Series estaddi®y LLC in the future
will be classified for Massachusetts income anghorate excise tax
purposes in accordance with its federal classiboat

e) Refusal to Rule

e The Department of Revenue refused to rule on venethch Series of the
LLC is itself a separate LLC.

12.  Question: Does the Delaware Series LLC file one partnergigpme tax return
reporting the income and expenses of all the didrges or does each
Separate Series have to file a separate partpargtume tax return?

Based on the Letter Ruling, it appears thath&oextent that the husband and
wife, in this case, share equally with respectachesubsidiary, then each
subsidiary Series LLC, although not a separateyemtider state law, will be
treated as a partnership for federal and stateniedax purposes and require
a separate income tax return for each Series.



14.

IRS in the Proposed Regulations dated October 13020

On October 13, 2010, the IRS issued Proposed Rempdaegarding the tax
treatment of Series LLCs.

Example 1 Domestic Series LLC:
(i) Facts

Series LLC is a Series Organization (Series LLSgries LLC has 3
members, 1, 2 and 3. Series LLC establishes 25664 and B) pursuant to
the LLC statute of state Y, a Series Statute withexmeaning of the
Regulations. Under general tax principles, Mermband 2 are the owners
of Series A and Member 3 is the owner of SerieSSBries A and B are not
described in Section 301.7701-2(b) or paragrapB)Yaf this section and are
not trusts within the meaning of Section 301.7701-4

(i) Analysis

Under these Regulations, Series A and Series Baafe treated as an entity
formed under local law. The classification of srA and Series B is
determined under paragraph (b) of this sectiore défault classification
under 301.7701-3 of Series A is a partnership drgkdes B is a
disregarded entity.

PLANNING NOTE :

(1) The Regulations look through the Delawazees LLC entity and assume
that each Member of the Series LLC owns a pro shtae of each applicable
Separate Series thereby making each a partnerghipss there is only 1
Member with respect to a Series, in which cassédt disregarded entity.

(2) This treatment may only be applicable ® ¢xtent that the Separate Series
is not a “Separate Entity” under state law capablfesuing and being sued.
Compare the Medallion Realty Trusdse in which the Massachusetts realty trust
which holds title to the property and which is agée member of the Delaware
Series LLC, in such a case, the Regulations mabeaapplicable since the
Regulations are premised upon the fact that, usthe series law, a separate
legal entity does not exist, at least insofar asRegulations and its analysis are
concerned.

Litigation and Liability

G&G Management, LLC v. Young Brothers & Compang, ldnited States
District Court, District of Maine, Civil Action Nd05-162 BK, dated February 21,
2007.




() FEacts

G&G Management, LLC, a limited liability compangganized in
Delaware with a principal place of business in Néwk, New York.

G&G existed to manage the household affairs aaditfancial
investments of the Goelet Family, including the ifgmesidence on
Gardiner Island in Long Island Sound and the vesgk¥®l Captain Kidd
Ford IV used to transport the family and houselsoidplies between
East Hampton, New York and Gardiner Island, NewKky or

In 2002, G&G contracted with Young Brothers & Camp to built a
new boat to replace Captain Kidd Ill, which wasfdét long with a 350
horsepower engine and the new boat would be 43degtwith an 800
horsepower engine at a cost of approximately $2856,0

At some point in time, G&G formed 2 separate ies¢s under
Delaware law, Series A and Series B, and gave $Bribe purpose of
holding the assets’ liabilities associated with @aptain Kidd 1V,
including the boat itself as evidenced by a newtitieation of
Documentation issued on March 25, 2004.

The boat was delivered but turned out to be defeeind G&G
Management, LLC commenced a lawsuit against YouoghBrs &
Company.

After a trial, it was determined that Young Brath& Company, Inc.
would be liable to the Plaintiff for $54,923.70uplinterest.

(i) Issues in case relating to LLC

Just prior to trial, G&G Management, LLC filed aolbn to Join a Real
Party in Interest, namely G&G Management, LLC (8&eB), a series of
limited liability company interests in “certified/ilG&G Management,
LLC” pursuant to Delaware Statute that authorizetalvare LLCs to
establish one or more “Series” of “Limited LiabfliCompany” interests
having separate rights, powers or duties with retsfeespecified
property or obligations of the Limited Liability Ggpany, citing 6 Del.
Code Ann. Section 18-215(A).

The Court noted that the Delaware Statute doesdatate what
capacity an LLC has to pursue litigation on bebéits Series, see,
Fed. R. Civ. P. 17-B, nor does the Statute indiodtat capacity the
Series of an LLC has, if any, to pursue litigatamnits own behalf or
even whether it should be regarded as an entityndisrom the LLC
from which it is carved.



e Although G&G Management, LLC contracted for thestouction of
the vessel and purchased the vessel, it subseyidentified G&G
Management, LLC (Series B) as the owner and G&Gadament,
LLC as the Managing Owner on the Certificate of Dmentation for
the vessel.

e The Motion was denied with the Court finding tle&G has a
sufficient interest in the boat to maintain the@cind that it has a
unity of interest with the Series B, such that,emilaine law, Series B
could not obtain judgment against Young Brother€@mpany for the
same events and concluded that G&G can maintaratttion as the
real party in interest even if it had transferrednimal interest to Series
B.

15. Other Matters Uncertain

e Some attorneys do not create realty trusts to sepdrate title. This appears
to create a significant problem in terms of seauarparticular property in
exchange for a Note since the Series LLC will nieeloe the maker of the
Note.

e How should the deed into the Series LLC read?n@qut the name of the
particular Series into the Grantee line lest yoll wave a title defect not
easily cured. Use a parenthetical notation abtiteom of the deed stating
that this property will be held as a Separate Semi¢h the following
language:

is held in the Series, a
separate series of the Series, LLC

Pursuant to Section 18-215(b) of the Delaware Limted
Liability Conpany Act the debts, liabilities, and
obligations incurred, contracted for or otherw se existing
Wi th respect to such series of the Conpany shall be

enf orceabl e agai nst the assets of such series only and not
agai nst the assets of the Conpany generally or any other
series thereof, and none of the debts, liabilities,

obl i gati ons and expenses incurred, contracted for or

ot herwi se existing with respect to the LLC generally or any
ot her series thereof shall be enforceabl e agai nst the
assets of such series.

16. Employment Tax & Employee Benefit Issues

The Regulations expressed concern about whether@s®r a Series
Organization is the employer under relevant emplayntaw noting “the
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domestic statue authorizing the creation of Seroetemplates that a Series may
operate a business.” If the operating businessvioasers, it will be necessary to
determine how the business satisfies any employtagrabligations, whether it
has the ability to maintain any employee beneéinpland, if so, whether it
complies with the rules applicable to those plans.

Application of the employment tax requirements d#pend principally on
whether the workers are employees and, if so, whonsidered the employer for
federal income and employment tax purposes “whieheimployer is identified
additionally may arise, including but limited tcetfollowing: (1) how would the
wage be determined from employees, particulatligely work for more than one
Series in a common line of business; (2) how wolddcommon paymaster rules
apply; (3) who would be authorized to designatagent under Section 3504 for
reporting and payment of employment taxes and howlavthe authorization be
accomplished; (5) how would the statutory excegifsom the definition of
employment and wages apply given that they mayalsedbon the identity of the
employer.

If the Series organization handles payroll for a&€¥eand also is the nominal
owner of the Series’ assets, would the owners@ntanagers of the Series
organization be responsible for the trust fund vecmg penalty under Section
66727?

Questions asked in the IRS Proposed Regulations
Comments were requested on the following issues:

(1) Whether a Series Organization should be rezegras a separate entity for
federal tax purposes if it has no assets and esgag® activities
independent of its Series;

(2) The appropriate treatment of a Series doesenatinate for local law
purposes when it has no members associated with it;

(3) The entity status for federal tax purposedareign cells that do not conduct
insurance business and other tax consequencetabfigising, operating,
and terminating all foreign cells;

(4) How the federal employment tax issues discuaseldsimilar technical
issues should be resolved;

(5) How a Series and Series Organization will kated for state employment
tax purposes and other state employment relatgebpes and how that
treatment should affect the federal employmentraatment of Series or
Series Organizations (comments from the State dimiparticularly
helpful);
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(6) What issues could arise with respect to thediim of Employee Benefits by
a Series Organization or Series; and

(7) The requirement for Series Organization andh &mries of the Series
Organization to file a statement and what infororaghould be included on
the statement.

Other Matters

e In California, the Franchise Tax Board in Califiertakes the position that
each Series counts as its own LLC for fee purposes.

e Apparently the American Bar Association conduaeadview of a Series
LLC and declined to endorse them. lllinois and daguwvovides specifically
that “Each Series shall be treated as a separttg terthe extent set forth in
the Articles of Organization” and, further “Eachri®e with limited liability
may, in its own name, contract, hold title to assgtant security interests,
sue and be sued and otherwise conduct businessxarase the powers of a
limited liability company.”

e The drafters of the 2006 Revised Uniform Limiteah@pany Act (RE-
ULLCA) considered but rejected the idea of inclydBeries provisions in
the Act.

e In composite returns, most states allow or regthiecfiling of composite
returns for pass-through entities with non-resiaemers and is generally
filed on behalf of all non-resident members of éimdity with the tax being
computed at the highest marginal rate.

e [f a state determines that each share of an LlaCsisparate entity,
presumably a composite return would be filed amddaaid, by each series
rather than one return being returned by the LL@rasmbrella entity if the
series were treated as disregarded entities.

e Ifan LLC were to have numerous series with atiéigiin a state where
owners were non-residence, a compliance burdendnmitreated as
compared to the filing of one composite returrné various Series were
disregarded as entities apart from the LLC.

Bankruptcy Law
Only a “person” is entitled to file for bankruptpyotection. An LLC generally is

considered a person even though an LLC is not withe framework of a
“person” in the Bankruptcy Code. As a resultsitincertain whether a Separate
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Series that is not a “Separate Entity,” such asufitinois law, would be eligible
to file for bankruptcy.

Compare, however, thidedallion Realty Trustase in which the realty trust was
entitled to file for bankruptcy. 11 USC 101, Senté41 provides, “The term
person includes individual, partnership, incorpiaratbut does not include
governmental unit...”

Conclusion

Proceed with Caution!
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