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Traditional Planning without Portability

Main Worksheet
HAW - H with $10m; $10m  H&W - H with $10m; $5m to

Bequestto W Bypass & $5mio W
Decedent Spouse Decedent Spouse

Date Of Death C 131201 12142011 173172011
; ' el ; 932,400 & 4 ]
0

120112011
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£,932.400
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Planning with Portability and Gifting

Main Worksheet
H & W With No Planning & H & W With No Planning, H & W With No Planning,
Portability Portability & $10m Gift Portability & Becoming FL
Residents {No $10m Gift)
Decedent Spouse Decedent Spouse Decedent Spouse
13142011

126172011

121172011 113172011 12111201

0,1
10,060,000

10,660,000

10,000,000
n

10,000,000
AEGEH

Total Death Taxes

oy
£,

Family Share Both Spouses R 0 8,932,400 | o 10,000,000 0 10,000,000




Estate Tax Calculation

The Tax Impact of Gifting in Massachusetts

1 of3

Death Year: 2011
Adjusted Gross Estate: $5,000.000
Pre-1977 Taxable Gifts: 30
Adj. Taxable Gifts (After '76): - $5,000,000
Unified Credit Used by Gifls: 30
Deceased Spousal Unused Exclusion: $0
State: MA
State Tax Calculations {MA)
Exclusion Amount for Pickup Tax: $1,000,0060
Estate Tax: ' $391,600
State Death Tax: $391,600
Federal Tax Calculations
Taxable Estate (2011} $5,000,000
Adjusted Taxable Gifis: $5.000,000
Deduction for Siate Death Tax (MA): $391.600
Tentaive Tax Base: %9 608 400
Tentative Tax: $3,343,740
Gift Tax Paid: $1,736 800
Gross Federal Estate Tax: $1,612.940
Applicable Exclusion Amount: $5,000,000
Unified Credit $1,730,800
Net Federal Estate Tax : 50
Assumed Siale Death Tax: $391.600
Total Federal and State Tax Payable: $351,600
Net Estate Remaining: $4,608,400
Taxes as Percentage of Taxable Estate: 71.83%
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Estate Tax Calcuiation

The Tax Impact of Gifting in Massachusetts

2 of 3

Death Year: 201
Adjusted Gross Estate: $5,100,000
Pre-1977 Taxable Gifts: $0
Adj. Taxable Gifts (After '76): $0
Unified Credit Used by Gifts: 30
Deceased Spousal Unused Exclusion: $0
Siate; MA
State Tax Calculations (MA)
Exclusion Amount for Pickup Tax: %1,000,000
Estate Tax: 3402 800
State Death Tax: $402 800
Federal Tax Calcudations
Taxable Estate (2011): $5,100,000
Deduction for State Death Tax (MA): $402 800
Tentative Tax Base: $4 697 200
Tentative Tax 31,824 820
Gross Federal Estate Tax: $1,624 820
Applicable Exclusion Amount: 5,000,000
Unified Credit: $1,730,800
Net Federal Estate Tax: 30
Assumed State Death Tax: $402,800
Total Federal and State Tax Payable: $402 800
Net Estate Remaining: $4 6897 200
Taxes as Percentage of Taxable Estale: 7.80%



Estate Tax Calculation

The Tax Impact of Gifting in Massachusetts

30f3

Death Year: 2011
Adjusted Gross Estate: $100,000
Pre-1977 Taxable Gifts: $0
Adj. Taxable Gifts {After '76): $5,000,000
Unified Credit Used by Gifts: %0
Deceased Spousal Unused Exclusion: 30
State: MA
Siate Tax Calcutations (A}
Exclusion Amount for Pickup Tax: $1,000 0G0
Estate Tax: 50
State Death Tax: %0
Federal Tax Calculations
Taxable Estate (2011} $£100,000
Adjusted Taxable Gifts: $5,000,000
Tentative Tax Base: $5,160,000
Tentative Tax: 51,765,800
Gilt Tax Paid: $1,730,8060
Gross Federal Estate Tax: $35,000
Applicable Exclusion Amount: $5,000 600
Unified Credit: $1,730,800
Net Federal Estate Tax: 4]
" Total Federal and Siate Tax Payable: $0
Met Estate Remaining: $100,000
Taxes as Percentage of Taxable Lstate: 0.00%



Having Your Cake and Eat 1t Too — Trust Provisions

l. Federal Marital Share

The Federal Marital Share shall be funded and administered
as provided in this sectiocn.

.01 The Trustee shall pay to the Donor's spouse the
income of the Federal Marital Share, from the date of the
Ponor's death, at least guarter annually, for life. 1In
addition, the Trustee shall pay to the Donor's spouse so much
of the principal of the Federal Marital Share as the Donor's
spouse may request from time to time in one or more writing(s)
delivered to the Trustee, and so much additional principal as
the Trustee deems appropriate, in its discretion.

.02 Upon the death of the Donor's spouse, the Trustee
shall distribute, in trust or otherwise, the Federal Marital
Share as it may then exist, to such person or persons,
including the estate of the Donor's spouse, as the Donor's
spouse shall, by a will specifically referring hereto, appoint.
Any portion or all of the Federal Marital Share not fully and
effectually so appointed shall be added to and consolidated
with the By-Pass Share, hereinafter established, and shall be
administered as part of the principal thereof. Provided,
however that no amount shall be added to any portion of the By-
Pass Share for which there is a Generation Skipping Transfer
Tax inclusion ratio of zero unless such amount also has an

inclusion ratio of zereo. To the extent such amount does not
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have an inclusion ratio of zero, such amount shall be held as a
separate share of the By-Pass Share but on the same terms and
conditions as provided for in the By-Pass Share.

.03 The Federal Marital Share shall be established by
setting aside an amount that is equal to the maximum
(unlimited) marital deduction allowable in determining the
federal estate tax for the Donor's estate, reduced by the
aggregate value, as so determined, of all interests in property
which pass to the Donor's spouse by will or in any other
manner, to the extent that their value may be deducted as a
marital deduction from the value of the Donor's gross estate in
determining the value of the Donor's taxable estate; provided,
that if said amount provides a deduction in excess of the
minimum amount necessary to eliminate, 1f possible, or
otherwise minimize, any federal estate tax in the Donor's
estate, then said amount shall be reduced so as not to exceed
said minimum amount. In computing this amount, any federal
estate death tax credit for state death taxes shall be taken
into account to the extent its use does not result in an
increase in the state death taxes otherwise payable. If there
is no federal estate tax in effect upon the Donor’s estate,
then all property shall be allocated to the Massachusetits
Marital Share.

.04 The Federal Marital Share shall be funded only with
the assets or the proceeds of assets which qualify for the

applicable estate tax marital deduction(s), and, to the extent
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that sufficient other property is available, shall not be
funded with any assets with respect to which a credit for
foreign taxes paid is allowable under the Internal Revenue
Code. In funding the Federal Marital Share, the Trustee shall
value assets at their fair market wvalue on the date of
distribution to the Federal Marital Share.

2. Massachusetts Marital Share

The Massachusetts Marital Share shall be funded and
administered as provided in this section.

.01 The Trustee shall pay to the Donor's spouse the
income of the Massachusetits Marital Share, from the date of the
Donor's death, at least guarter annually, for life.
Additionally, a Disinterested Trustee shall be permitted to
distribute principal to the Donor’s spouse in such Trustee’s
sole and absolute discretion.

.02 Upon the death of the Donor's spouse, the remaining
principal in the Massachusetts Marital Share, if any, shall be
paid, in trust or otherwise, to such person or persons (in
equal or unequal shares) selected from a class consisting of
the Donor's issue of all generations and one or more charitable
organizations exempt from taxation under §501{(c) of the
Internal Revenue Code as the Donor's spouse shall appoint by a
will specifically referring to this power. Any portion or all
of the Massachusetts Marital Share not fully and effectually so
appointed shall be added to and consolidated with the By-Pass

Share, hereinafter established, and shall be administered as



part of the principal therecof. Provided, however that no
amount shall be added to any portion of the By-Pass Share for
which there is a Generation Skipping Transfer Tax inclusion
ratio of zero unless such amount also has an inclusion ratio of
zero. To the extent such amount does not have an inclusion
ratio of zero, such amount shall be held as a separate share of
the By-Pass Share but on the same terms and conditions as
provided for in the By-Pass Share.

.03 The Massachusetts Marital Share shall be established
by setting aside an amount that is equal to the maximum
(unlimited) marital deduction allowable in determining the
applicable state estate tax for the Donor’'s estate, reduced by
the aggregate value, as so determined, of all interests in
property which pass to the Donor's spouse by will, by this
trust, or in any other manner, to the extent that their value
may be deducted as a marital deduction from the value of the
Donor's gross estate in determining the value of the Donor's
taxable estate; provided, that if said amount provides a
deduction in excess of the minimum amount necessary to
eliminate, if possible, or otherwise minimize, any applicable
state estate tax in the Donor's estate, taking into account
prior provisions of this trust, then said amount shall be
reduced so as not to exceed said minimum amount. In the event
that my executor fails or refuses to make the election under
Internal Revenue Code §2056(b) (7) to treat the Massachusetts

Marital Share as qualifying for an estate tax marital deduction
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for any applicable state estate tax purposes, the property in
the Massachusetts Marital Share shall be added to and
consolidated with the By-Pass Share, hereinafter established,
and shall be administered as part of the principal thereof.

.04 The Massachusetts Marital Share shall be funded only
with the assets or the proceeds of assets which qualify for the
applicable estate tax marital deduction(s), and, to the extent
that sufficient other property is available, shall not be
funded with any assets with respect to which a credit for
foreign taxes paid is allowable under the Internal Revenue
Code. In funding the Massachusetts Marital Share, the Trustee
shall value assets at their fair market value on the date of
distribution to the Massachusetts Marital Share.

3. By-Pass Share

The By-Pass Share shall be funded and administered as
provided in this section.

.01 ©out of the income or principal of the By-Pass Share,
or both, the Trustee may, from,time_to time during the lifetime
of the Donor’s spouse, pay such amount or amounts (whether
equal or unequal, and whether the whole or a lesser amount) as
the Trustee, in its sole discretion, shall determine, to or for
the benefit of such one or more persons as the Trustee, in its
discretion, shall select from a class consisting of the Donor’s

spouse and the Donor’s issue of all generations..
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.02 The By-Pass Share shall be funded with all assets
remaining in the hands of the Trustee after the Marital Share
has been funded.

.03 Upon the death of the Donor's spouse, the remaining
principal and any undistributed income in the By-Pass Share, 1if
any, shall be paid, in.trust or otherwise, to such person or
persons (in eqgual or unequal shares) selected from a class
consisting of the Donor's issue of all generations and one or
more charitable organizations exempt from taxation under
§501 (c) of the Internal Revenue Code as the Donor's spouse
shall appoint by a will specifically referring to this power.
Any portion or all of the property not fully and effectually so
appointed shall be administered as hereinafter provided.

.04 The Trustee shall divide and allocate the remaining
principal and any undistributed income into as many equal
shares as there are children of the Donor then living and
children of the Donor then deceased leaving issue then living,
by right of representation adjusting for advancements as
provided for below.

05 1In the case of a share allocated to a then living
child of the Donor:

(a) The Trustee may pay or apply so much of the
income or principal, as it, in its sole and absclute
discretion, shall determine to such child or such child’s issue
for their health, education, support and maintenance and such

other amounts as the Trustee deems advisable.
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{b) When such child attains the Applicable
Distribution Age of twenty-five (25) years, the Trustee shall
set aside, as a Distribution Account, one-third of the
principal of such share. When such child attains the
Applicable Distribution Age of thirty (30) years, the Trustee
shall add to the Distribution Account one-half of the principal
of such share exclusive of the Distributicn Account, and when
such child attains the Applicable Bistribution Age of thirty-
five (35) years, the Trustee shall designate the entire
principal of such share as the Distribution Account. Such
child at any time by written request may withdraw any parlt or
all of the Distribution Account of such share.

.06 In the case of a share allocated to issue of a
deceased child of the Donor, or in the case of issue of a child
who dies before attaining an Applicable Distribution Age, the
Trustee may pay or apply so much of the income or principal as
it, in its sole and absoclute discrefion, éhéll determine to
such issue for their health, education, support and
maintenance, and such other amounts as the Trustee deems
advisable, until there is no child of such deceased child
living who is under the age of twenty-five (25) years, and the
Trustee shall distribute the then remaining balance of said
share to said issue, by right of representation, or, if there
are no such issue then living, to the then living issue of the
Donor, provided that if any such issue are among the

beneficiaries of any share then being held by the Trustee under
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this instrument, each such issue's portion of such distribution
shall be added to and held by the Trustee as part of the share
of which such issue is a beneficiary.

.07 Any amount clearly denominated as an advaﬁcement in a
written notice signed by the Donor and delivered to the Trustee
during the Donor's lifetime shall be an advancement for
purpdses of this instrument. The amount of an advancement
shall be added to the value of property required to be divided
among issue under this paragraph and shall be treated as if
included in the share of the individual benefiting from the
advancement (or of the issue representing such iﬁdividual).

In the case of real estate, which term shall include any
entity where the primary asset is real estate, the amount of
the advancement shall be the fair market value of such property
on the date of the death of the Donor (or the death of the
pDonor and the Donor’s spouse) unless the property previously
was sold to a third party in a bona fide sale in which case the
gross sales price shall be the amount of the advancement. The
amount of all other advancements shall be the value of the
transfer on the date of the transfer and this rule shall apply
regardless of whether the property has been further transferred

by the donee.
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Diagram of Subshares

Will of John Q. Public

(Pourover) $5,000,000 in zero basis assets.

John Q. Public

Revocable Trust u/d/t 12/31/07
{$5,000,000 in zero basis assets consisting of S-Corporation Stock)

/

l

\

Federal Marital
ID No.
Year End 12/31

Income to Spouse

*Spouse may withdraw
principal upon request

*Spouse has general power of
appointment

Year
of
Death
2009 —» $6,500,000
2010 —— Zero
2011 $5,000,000

State Marital
1D No.
Year End 12/31

*Income is payable to the spouse
for life

*Principal is payable to spouse in

By-Pass
1 No.
Year End 12/31

+Incorme and/or principal is
payable to the class consisting
of spouse and issue in trustee’s
discretion

Trustee’s discretion

‘ 7 *Spouse has limited power of
Spouse has limited power of appointment on her death
appointment on her death

$2,500,000 $1,000,000

$9,000,000 $1,000,000

$4.,000,000 $1,000,000
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n 8939

Department _dihe Treasury .
Internal Revenue Service

FORM 8939

File separately, Do NOT filg
To ba filed for decedents dylng

Allocation of Increase in Basis for Property
Acquired From a Decedent

ith Form 1040, See below for Hiing address.
flor December 31, 2009 and befora January 1, 2011,

QMB No. 1545-XXXX

2010

1a

.Dgcedent's first {givon} ) and middig initial (and

den name,

A

1b Becedent's lasl {family) name 2 Decedent's Soclal Securlly No.

777-88-9999

g [ Jamas E DR g Lk Smith 111-22-3366
‘3’ 3 County, stale. and ZIP code; of foreign country, of legal - 4 Cheek if decedent was a nonresigent [5 Date of death

@ rasidence (domicile} al time of death and was net a citizen of the U.S. See

H; insiructions. If checked, enler

= - York nationality {citizenship} 01L/10/2010
;c'; aw Yox b Executor's address (number and street incleding apanment of suite number; cily,
- town, o post oifice; state; and ZIP code) and phone number

SiNY 10022- . .

& [6a  Name of execulor {see instriclions} illiams & Jones et al

% Jin_Jones White Plains NY 10603-3906
n [86 Execwlor's social securnty number (see instrucions}

Phoneno. {51 §}'775-3906

7

Marital status of the decedent at lime of death:

X

Married

| .1 Single
Legally separated
Divorced-Dste divatce decree bacame final

wWidow or widower-Mame, SSN, and date of death of deceased spouse

Ea

Surviving spouse's name 13

Social security number 8c Volue of property acquired {see instructions)

S Mary E. Smith 145-36-7890 5,366,800
%_ 9 individuals {olher than the surviving spouse), trusls, estales, or other antities who acquired property from the estate (see instruclions).
E name of individual, trust, siale’ or.other enllly . “Toaxpeyer. ide_liﬁr‘tcatjéri aumber Value of property acquired
Q . R e {see instractions}
=
-% See attached
g
=
o
0
= |
N;‘ 10 Built-in loss (see instructions). For non-resident alien decedents, enterzero | . ., .. . ..., .. 10 49,000
g 111 Capital ioss carryforward (see instructions), For non-resident alien decedents, enterzero, | . ., .. 11 15,000
12 Net operating loss carryferward (see instructions). For non-resident alien decedents, enfer zero . . . {12 10,000
13 Agagregate Basis Increase limit. For non-resident alien decedents, enter $60,000. All others, enter )
$1,300000 . . .. . . v i e e e e e e et e i3 1,300,000
114 General Basis Increase lmit. Add ines 10through i3 . . . .. . . . . . o oo i i oot 14 1,374,000
1% Enter the total of the amounts from each Schedule B, fne® , ., . .., ., e e e e e e e e i5 1,374,000
16 Subtractline 16 fiom ENe 14 | . . . . . . e i s e e e e e e e i6 g
17 Spousal properly Basis increase limit {seeinstructions) , , . .. .. .. ... oo 17 3,000,000
18 AdDHNEs 16 and 17 L . L . .. .t i et e e e e e e e e e 18 3,000,000
49 Enter the total of the amounts from each Schedule A fined |, | . . . ... ... ... ... . 8 2,875,000
{28 Subtractline 19fromline18. . . . . . . .. . .. . ' . Wk e b a e e e m e w e e o u e s 20 25,000

Under penalties of parjury, | de

clare that | have examined this return, including 2ccompanying schedules and statements, and to the

best of my knowledge and belief, it is true, correct, and complete. Declaration of preparer other than the executor is based on all
information of which preparer has any knowledge.

Sign } }
Here Signature of executor Date
’ Signature of executor } Date
A Print/Type preparer's name
Paid Williams, Wilson & Reed
E;ngr:l; Ffrm‘s name PWilliams, Wilson & Reed: = 3
Firm's address »6_Clementon Road GibbsboroiNg.'08

Send Ferm 8939 {including accompanying schedules and stalements) 6.

Bivd., Covington, KY 41871

For Paperwork Reduction Act Notice, see the separate instructions for this form.

J5A
OR3160 0.040

Form 8939 (2010}
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111~22-3366

Fopﬁ;£93§;Page‘i =Lihe.9 Reéipiénts: he Acquired Property from the Estate (Page 1)

Taxpayer Value of

Name of Individual, Trust, Identification Property

Estate or Other Entity Numbexr Acquired

‘ Estate of James B Smith 22-3355666 6,700
|

| John J. Smith 366-99-8888 5,624,000
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Form 8339 (2010)

Decedent's Sccial Security Number

111-22-3366 Humber 1 of 1
operty Acqu:red by Surv:vmg Spouse

Publication- 4895 “Tax Tréatmen! of, Properly Acégulred from a Decedent Dymg in 2010, and www.irs. gov/form8939

Camplete a separate Schedule A for the surviving spouse and for any QTIP trust. See Instructions.

m_General Information

1a Mame of executor 1b  Executor’s address {number and street including
. apartment or suite number, city, fown, or post office; state and
‘ Jim Jones _ : 21P corde} and phene number.
i ¢ Executors social security number Williams & Jones et al
| White Plain NY 10603-3%06
| 777-88-9999 Phone no. (5161775 ~3906
2a Name of recipient 2b Recipient's laxpayer identification number {TIN}
| Mary E. Smith 145-36-7890
mh Property information

3 For all properly acquired from the decedent by Ihe recipient named in line 22 the basis of which at the date of death is grealer tha: its fair market
value at the date of death, provide the following information. See instructions.

Hemn No 2} {5) 3 ) te)
- Accurate description Date decedent Adjusted Eair market Chack it any gain
f of the propesty acquired the property basis 2l death value at would be ordinary
§ (mmsddiyyyy) deatn {Attach stalement)
See attached
i
3a Total for columns {¢) and {d) ] 366,000 301,800

4 For all property acquired from the decedent by the recipient named in line 2a the ‘basis of which at the date is less than of equal to fair
market vaiue at the date of death, provide the following informalior. See instructions.

{a) (] {c} {d) (e} n ia) th}

item Accurate description Check if qualified | Date decedent | Check if ineligible Adjusted Faiv matket Basis Amaount of
No. of the property terminable interest acguired property. Atlach | basis af death value at increase gain that
property the property statement, See death ajfocated to would be ordinary
(mm/dd/yyyy) instructions, property {Attach statement}

See attached

5 Add the amounts in line 4, column {g). Enter this amounionpagel line 8. . . . « « o v+ v 0 o v v o v e v v . 2,975,000
Schedule A-Page 2

JsA
ORB161 0.030
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Farm 8939 (2010)

Decedent’s Social Security Number
Estate Of James E ‘gmlth 131-22-3366 Number 1 of2

SCHEDULE B 'Properl:y Acqu:re by Person Other Than Surviving Spouse

Recaplenls of . Schedute B: For more snformanon and details on the nformatlon shown on. this schedule, see the instructicns lo Form 8939,
Publlcatm 4895 Tax Treatment [ Property Acqu:redf ni a Deceden yang in 2010, and www.irs.gov/#ormB9389.

Complete a separate Schedule B for each recipient of property, including the decedent’s estate. See instructions.
General information

1a Name of executor 1b Executor's address {(number and street including
A apariment or suite pumber, city, town, or posi office; state; and
Jim Jones ZIP eode} and phone number.
1¢ Executor's social securily number Williams & Jones et al
White Plai NY 10603-390

7377-88-9999 Phore no. (516) 775-3906

2a Name of recipient 2b Recipient's taxpayer identification number {TiN}
Estate of .James B Smith 22-3355666

Property Information
3 For all property acquired from the decedent by the recipienl named in line 2a the basis of which at the date of deaih is grealer that its falr market
value al Ihe date of death, provide the following information. See instructions.

{a) {b} {c} {d) (e}
Accurate destription Data decedent Adjusted Fair market Check it any gain
Jtem No. of the property acquired the propery basis a1 dealh value at would be ordinary
{mm/ddlyyyy) death {Allach stalement)
See attached
3a Total for columns (¢€) and {(d) 16,500 6,700

4 For ali properly acquired from the decedent. by the recipient named in line 2a the basis of which at the dale is fess than or equal to fair
market vaiue al the date of death, provide the following information. See instructions.

- a} {0 e} ) fed S {a} th
ltem No, Accurate description Check it included | Drate decedent | Check if Ineligible Adjusted Fair markel Basis Amount of
of the progerly on Schedule A acquired propesly. Attach | basis at death - value al increase gain that
Allach statement. the property slaternent. See death allocatedto 1 wouwld be ordinary
See instructions. (mmiddiyyyy) instructions. 1 the preperty {Altach statement}

Add the amounts in line 4, column (g) 9

Enter the amount of basis increase allocated to property sh

decedent’s estate and shown on the Schedule B for lhe deced

decedant’s estate, enterzeny . « + & « v v v o b s e n e 4]
7 Enter the amount of basis increase allocated to preperly sho

surviving spouse and shown on Schedule A 4]
B AddfinesBand7 |, L L e e e e e e e e e e e e 0
g SubtractlineBfromiine s | | L L L . L .. a4 e e e e s e s o s e e s e s s e w v e e e e s e e v 0

5h Schedtle B-Page 3
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Forr 8939 (2010)

Becedent’s Social Security Number

111-22-3366 Nomber2  of2
y Person Other Than Surviving Spouse

Estate of:,

X ; fadit ¥ ‘prmation shown on this schedule, see the instructions to Form 88930,
Fublication 4895 Tax Treatmem of Pmpeﬂy Acqulred from a Dacedant Dymg in 2010, and www.irs.gov/form8939.

General Information

|
|
Complete a separate Schedule B for each reciplent of property, including the decedent’s estate, See instructions.

1a Name of executor 1b  Execulor's address fnumber and street inchyding
. apariment or suite number, city, town, or post office; stale; and

Jim Jones _ - ZIP code) and phone number.

1¢ Executor's socizl security number Wlll:l.ams & Jones et al

White Pla NY 10603-390

777 -88-9999 ”“0“3"0 (516)775—3906

2a Name of recipient 2b Recipient’s taxpayer identification number {TIN)
Jonn J. Smith 366-99-8588

=Ty 418 Property iInformation

3 For ail property acquired from the decedent by he recipient named in line 2a the basis of which at the date of death is greater that its fair market
value at the dale of death, provide the following information. See instructions.

] ] () 1d) ' {e)
N Accurate description Date decedent Adjusted Fair marke{ Check if any gain
Hem No, of the properly acqu hjed the property basis at death value at would be ordinary
(mm/iddiyyyy) death (Attach statement)
3a TYotal for columns (c) and {d) 0 0

4 For all propesty acquired from the decedent by the recipient named in fine 2a the basis of which al the date is fess than of equal to fair
markel vatue at the date of death, provide the following information. See inslructions.

{2} (b} <) 1 {d) (=) n (al )
item Mo. Accurate description Cheek il included | Date decedent | Check if ineligible Adjusted Fair market Basls Amount of
of the property on Schedule A. acquired property. Attach | basis at dealh value at Increase gain that
Attach stalement, the property statement. See death alipcaled 1o would be ordinary
See instruclions. {mmiddiyyyy} instructions, the propery {Attach statement)
Sea attached

Add the amounts inline 4, column{gy ... ... e e e 7 ce e 1,374,000

6 Enter the amoun! of basis increase allocated to property shoﬁrifciﬁ"i_ff

0
7
surviving spouse and shown on Schedule A ]
8 AddEnes Band 7 | | | L [ L L L i e e e e e e e e e 9
5 Sublract iNe B IromINe 5 _ . . . . e e e e e 1,374,000
T s Schedule B-Page 3
CR8162 0.0106
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Notice 2011-82
(Portability)

Part Il — Administrative, Procedural, and Miscellaneous

Guidance on Electing Portability of Deceased Spousal Unused Exclusion Amount

Notice 2011-82

PURPOSE

This notice alerts executors of the estates of decedents dying after December 31,
2010, of the need to file a Form 706, United States Estate (and Generation-Skipping
Transfer) Tax Return, within the time prescribed by law (including extensions) in order
to elect to allow the decedent’s surviving spouse to take advantage of the deceased
spouse’s unused exclusion amount, if any, pursuant to-section 303(a) of the Tax Relief,
” Unemployment Insurance Reauthorization, and Job Creation Act of 2010, P.L. 111-312
(124 Stat. 3302) (TRUIRJCA) and section 2010(c)(5)(A) of the Internal Revenue Code
{Code). In particular, for the executor of the estate of a decedent to elect under
section 2010(c)(5)(A) (a "portability election”) to allow the decedent’s surviving spouse
to use the decedent’s unused exclusion amount, the executor is required to file a
Form 706 for the decedent’s estate, even if the executor is not otherwise obligated to
file a Form 706. This notice also alerts executors of the estates of decedents dying
after December 31, 2010, that the estate of such a decedent will be considered to have

made a portability election if a Form 706 is timely filed in accordance with the
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instructions for that form. For those estates filing a Form 706 that choose not to make a
portability election, this notice addresses how to avoid making the election. This notice
also reminds taxpayers that a portability election can be made only on a Form 706
timely filed by the estate of a decedent dying after December 31, 201 0, and any attempt
to make a portability election on a Form 706 filed for the estate of a decedent dying on
or before December 31, 2010, will be ineffective. Finally, this notice alerts taxpayers
that the Treasury Department and the Internal Revenue Service (Service) intend to
issue regulations under section 2010(c) of the Code to address issues arising with
respect to the portability election, and anticipate that those regulations will be consistent
with the provisions of this notice.
BACKGROUND

Sections 302(a)(1) and 303(a) of TRUIRJCA, enacted on December 17, 2010,
amended section 2010(c) of the Code. Section 2010(c), as amended, generally allows
the surviving spouse of a decedent dying after December 31, 2010, to use the
decedent's unused exclusion amount in addition to the surviving spouse’s own basic
exclusion amount. Thus, sections 302(a)(1) and 303(a) of TRUIRJCA eliminate the
need for spouses to retitle property and create trusts solely to take full advantage of
each spouse’s basic exclusion amount.

Section 2010(c)(1) of the Code provides that the applicable credit amount is the
amount of the tentative tax that would be determined under section 2001(c) if the
amount with respect to which the tentative tax is to be computed were equal to the

applicable exclusion amount. Thus, generally, the applicable credit amount effectively
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exempts from federal estate and gift tax a person’s taxable transfers with a cumulative
value not exceeding the applicable exclusion amount.

Under section 2010(c)(2), a person’s applicable exclusion amount is the sum of
(A) the basic exclusion amount and (B) in the case of a surviving spouse, the deceased
spousal unused exclusion amount, if any.

Section 2010(c)(3) sets the basic exclusion amount at $5,000,000 in 2011, to be
adjusted annually for inflation after 2011.

Section 2010(c}{4) _deﬁnes the term “deceased spousal unused exclusion
amount” to mean, with respect to the surviving spouse of a decedent dying after
December 31, 2010, the lesser of (A) the basic exclusion amount, or (B) the excess of
(i) the basic exclusion amount of the last such deceased spouse of such surviving
spouse, over (ii} the amount with respect to which the tentative tax is determined under
section 2001(b)(1) on the estate of such deceased spouse. The unused exclusion
amount of a deceased spouse who died before January 1, 2011, cannot be used by the
surviving spouse, regardless of the date of the surviving spouse’s death.

Under section 2010{(c}(5)(A), a deceased spousal unused exclusion amount may
be taken into account by a surviving spouse in determining the surviving spouse’s
‘applicable exclusion amount only if the executor of the deceased spouse timely files a
Form 706 for the deceased spouse’s estate, on which the executor computes the
deceased spousal unused exclusion amount and makes a portability election. An
election, once made, is irrevocable. However, no election may be made if the Form 706

is filed after the time prescribed by law (including extensions) for filing a Form 706.
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Section 6075(a) requires the executor of a decedent’s estate filing a tax return to
file the Form 706 within 9 months after the date of the decedent’s death.

Section 6081(a) provides that the Secretary may grant a reasonable extension of time
~ for filing any return; however, generally, no such extension may be for more than

& months. Section 20.6081-1(b) of the Estate Tax Regulations grants executors of
decedents' estates an automatic 6-month extension of time to file the Form 706.
Executors currently may request the automatic extension of time to file Form 706 by
timely filing Form 4768, “Application for Extension of Time To File a Return and/or Pay
U.S. Estate (and Generation-Skipping Transfer) Taxes.”

Section 2010(c)(5)(B) allows the Secretary to examine a return of the
predeceased spouse, even after the time has expired under section 6501 for assessing
tax under chapter 11 or 12, to make determinations with respect to the decease_d
spousal unused exclusion amount, notwithstanding any period of limitation in
section 6501.

Section 2010(c)(6) provides that the Secretary shall prescribe regulations as may
be necessary or appropriate to implement section 2010(c).

DISCUSSION

The Treasury Department and the Service anticipate that, as a general rule,
married couples will want to ensure that the unused basic exclusion amount of the first
spouse to die will be available to the surviving spouse and, thus, that the estates of
most (if not all) married decedents dying after December 31, 2010, will want to make the
portability election. As indicated above, because the election is to be made on a timely-

filed Form 7086, the Treasury Department and the Service anticipate a significant

4
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increase in the number of Forms 706 that will be filed by the estates of decedents dying
after December 31, 2010, and that many of those retumns will be filed by the estates of
decedents whose gross estates have a value below the applicable exciusion amount.
As a result, the Treasury Department and the Service believe that the procedure
for making the portability election on the Form 706 should be as straightforward and
uncomplicated as possible to reduce the risk of inadvertently missed elections. To that
end, the Treasury Department and the Service have determined that the timely filing of
a Form 7086, prepared in accordance with the instructions for that form, will constitute
the making of a portability election by the estate of a decedent dying_ after December 31,
2010. Thus, by timely filing a properly-prepared and complete Form 706, an estate will
be considered to have made the portability election without the need to make an
affirmative statement, check a box, or otherwise afﬁrmatively élect, on the Form 706.
Until such time as the IRS revises the Form 706 to expressly contain the computation of
the deceased spousal unused exclusion amount, a timely-filed and complete Form 706
that is prepared in accordance with the instructions for that form will be deemed to
contain the computation of the deceased spousal unused exclusiqn ambunt, thereby
satisfying the requirements in section 2010(c)(5){(A) for making an effective election.
The Treasury Department and the Service acknowledge that an estate may not
want to make the portability election. Not filing a timely Form 706 will prevent the
making of that election. However, if such an estate is obligated to file a Form 706
because the value of the gross estate exceeds the applicable exclusion amount, or files
a Form 706 for another reason, the executor must follow the instructions for Form 706

that will describe the necessary steps to avoid making the election.

5
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The Treasury Depariment and the Service recognize that the due date for filing
Form 706 for those decedents dying in the first quarter of 2011 is fast approaching and
remind executors of the ability to request an automatic 6-month extension by filing
Form 4768 before the due date for filing Form 706. See § 20.6081-1(a) and (b) of the
Estate Tax Regulations.

The Treasury Department and the Service intend to issue regulations, pursuant
to the specific authority provided in section 2010(c)(6), to address various issues arising
with respect to implementation of the provisions of section 2010{c).

GUIDANCE

1. If the executor of the estate of a decedent dying after December 31, 2010,
intends to make the portability election fo allow the décedent’s surviving spouse to use
the deceased spousal unused exclusion amount, the executor must file a complete
Form 706 within the time preécribed by law (including extensions), regardiess of
whether or not the gross estate has a value in excess of the exclusion amount or
otherwise is obligated to file a Form 706.

2. The estate of a decedent dying after December 31, 2010, will be deemed
to make the portability election to allow the decedent’s surviving spouse to use the
deceased spousal unused exclusion amount by the timely filing of a complete and
properly-prepared Form 706. To ensure the correct exclusion amount and tax rates,
executors should use the Form 706 issued for the year of the decedent’s death. Until
such time as the IRS revises the Form 706 to expressly contain the computation of the

deceased spousal unused exclusion amount, a complete and properly-prepared
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Form 706 will be deemed to contain the computation of the deceased spousal unused
exclusion amount.

3. The executor of the estate of a decedent dying after December 31, 2010,
that timely files a complete Form 708, but that chooses not to make the portability
election to allow the decedent’s surviving spouse to use the deceased spousal unused
exclusion amount, must follow the instructions for Form 706 that will describe the steps
the executor must take to notify the Service that the decedent’s estate is not making the
portability election. If the executor of such an estate chooses not to make the portability
election and is not otherwise obligated to file a Form 706, not timely filing a Form 706
will effectively prevent the making of that election.

4, The estate of a decedent dying on or before December 31, 2010, is not
entitled to make a portability election. Any attempt to make a portability election on a
Form 706 filed for the estate of such a decedent will be ineffective.

5. The Treasury Department and the Service intend to issue regu[ation’s to
implement the provisions of section 2010(c).

REQUEST FOR COMMENTS

Comments are invited on the following specific issues, which have been
identified for consideration in proposed regulations to be issued under section 2010(c):

1. The determination in various circumstances of the deceased spousal
unused exclusion amount and the applicable exclusion amount;

2. The order in which exclusions are deemed to be used;

3. The effect of the last predeceasing spouse limitation described inl

section 2010(c){(4)(B)(i);
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4. The scope of the Service’s right to examine a return of the first spouse to
die without regard to any period of limitation in section 6501; and

5. Any additional issues that shouid be considered for inclusion in the
proposed regulations.

Comments will be considered if submitted in writing by October 31, 2011. All
comments will be available for public inspection and copying. Comments may be
submitted in one of three ways:

(a) By mail to CC:PALPD:PR (Notice 201 1-82), Room 5203, Internal Revenue
Service, P.O. Box 7604, Ben Franklin Station, Washington, DC 20044.

{b) Electronically to Notice Comments@irscounsel.treas.gov. Please include "Notice
2011-82” in the subject line of any electronic communications. '

{c) By hand-delivery Monday through Friday between the hours of 8 a.m. and 4 p.m.
to CC:PA:LPD:PR (Notice 2010-82), Courier’s Desk, Internal Revenue Service,
1111 Constitution Ave., NW, Washington, DC 20224.
EFFECTIVE DATE
This notice is applicable with respect to the estates of decedents dying after
December 31, 2010.
DRAFTING INFORMATION
The principal author of this notice is Karlene Lesho of the Office of Associate

Chief Counsel (Passthroughs and Special Industries). For further information regarding

this notice, contact Karlene Lesho at (202) 622-3090 (not a toil-free call).



Notice 2011-76
(Form 8939)

Part Ill - Administrative, Procedural, and Miscellaneous

Due Dates for Filing Form 706, Form 706-NA, or Form 8939, Extension of Time to Pay
Estate Tax, and Penalty Relief for Recipients of Property Acquired from Decedents who
Died in 2010

Notice 2011-76

PURPOSE

This notice provides the executor of an estate of a decedent who died in 2010
(Executor of a 2010 Estate) who timely files a Form 4768, Application for Extension of
Time to File a Return and/or Pay U.S. Estate (and Generation-Skipping Transfer)
Taxes, an automatic extension of time to file an estate tax return and to pay the estate
tax due. Furthermore, this notice revises the due date of Form 8939, Allocation of
Increase in Basis for Property Acquired From a Deced.er.at.. It also provides penalty relief
to certain persons who acquired property, the basis of which is determined under
section 1022, and disposed of such property during 2010. This notice applies to each
Executor of a 2010 Estate and to recipients of property acquired from decedents who

died in 2010.

40




BACKGROUND
in General

Section 501 of the Economic Growth and Tax Relief Reconciliation Act of 2001,
P.L. 107-16 (115 Stat. 69) (EGTRRA), repealed the estate tax for the estates of
decedents who died in 2010 (2010 Decedents). EGTRRA also repealed section 1014
and replaced it with section 1022. Section 1014 generally provides that the recipient's
basis in property passing from a decedent is the fair market value (FMV) of the property
on the decedent’s date of death. Section 1022 generally provides that the recipient’s
basis in property acquired from a decedent is the lesser of the decedent’s adjusted
basis in the property and the FMV of the property on the decedent's date of death.

Section 301(a) of the Tax Relief, Unemployment Insurance Reauthorization, and
Job Creation Act of 2010, P.L. 111-312 (124 Stat. 3296) (TRUIRJCA), repealed
section 501 of EGTRRA and section 1022. The repeal of EGTRRA retroactively
reinstated the estate tax for 2010 Decedents and aiso reinstated section 1014.
TRUIRJCA also increased the applicable exclusion amount to $5,000,000 for 2010
Decedents. Section 301(c) of TRUIRJCA, however, allows the Executor of a 2010
Estate to elect not to have the estate tax provisions and section 1014 apply, but rather,
to have the provisions of section 1022 apply (Section 1022 Election). With the election,
the estate will péy no estate tax and in most cases the basis of the property acguired
from the decedent will be determined under section 1022. In addition, the executor may
allocate additional basis to certain property. See Rev. Proc. 2011-41, 2011-35 LR.B.

188.
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Filing and Payment Dates

Under section 301(d) of TRUIRJCA, the due date for filing an estate tax retumn
and for paying the estate tax for an estate of a decedent who died after |
December 31, 2009, and before December 17, 2010, is no earlier than
September 17, 2011. The due date, therefore, for estates of decedents who died on or
after January 1, 2010, and on or before December 16, 2010, is September 19, 2011,
because September 17, 2011, falis on a Saturday. Under section 6075(a), the due date
for filing an estate tax return for a decedent who died after December 16, 2010, is nine
months after the date of the decedent’s death. Section 6151 provides that, when a tax
return is required, the person required to make such return shall pay such tax at the
time and place fixed for filing the return (determined without regard to any extension of -
time for filing the return).

Section 542 of EGTRRA provides that the return required under former section
6018 (Form 8939, which is filed to make a Section 1022 Election, to report the
information required under section 6018, and to allocate additional basis under section
1022) shall be filed with the decedent’s final income tax return (for example: Form
1040, United Stétes Individual Income Tax Return, or Form 1040-NR, United States
Nonresident Alien Income Tax Return) or by such later date specified in regulations
préscribed by the Secretary. Notice 2011-66, 2011-35 L.R.B. 184, which the Treasury
Department and IRS intend to confirm in regulations, provides that Form 8939 is due on
or before November 15, 2011.

Section 6081 provides that the Secretary may grant a reasonable extension of
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time for filing any return and that, except in the case of taxpayers who are abroad, no
such extension may be for more than six months. in addition, section 6161(a) prévides
that the Secretary may extend the time for payment of the amount of the tax shown, or
required to be shown, on any reiurmn for a reasonable period from the date fixed for
payment thereof.

GUIDANCE

Forms 706 and 706-NA
Because of the date Congress enacted TRUIRJCA and the length of ftime
required to implement thé legislative changes and to issue the Form 8939 with related
instructions, the Executor of a 2010 Estate may not have sufficient time to make an
“informed decision as to whether or not to make a Section 1022 Election and to complete
the required filings. Therefore, the Treasury Department and IRS believe itis |
reasonable to grant the estates of 2010 Decedents an automatic extension of time to file
the estate tax return and an extension of time to pay the estate tax. Accordingly, the
Treasury Department and IRS grant the Executor of a 2010 Estate who files a
Form 4768 by the due date for filing Form 706, United States Estate (and Generation-
Skipping Transfer) Tax Return, or Form 706-NA, United States Estate (and Generation-
Skipping Transfer) Tax Return Estate of Nonresident not a Citizen of the United States,
both an automatic six-month extension of time to file Form 706 or Form 706-NA
pursuant to section 6081, and a six-month extension of time to pay the estate tax. The
Executor of 2 2010 Eétate is not required to substantiate on the Form 4768 the reason

for requesting an extension of time for payment of the estate tax to receive the
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six-month extension of time to pay the estate tax due. However, interest will accrue on
the estate tax liability from the due date of the return, excluding extensions. See
I.R.C. §6601.

Except in the case of an executor abroad, under section 6081, the Treasury
Department and IRS cannot grant additional extensions of time to file Form 706 or Form
706-NA to such estates, regardless of whether an executor files a Form 4768
requesting an additienal extension of time fo file. An executor, however, may apply for
an additional extension of time to pay the estate tax under section 6161 if the executor
files a Form 4768 on or before the extended due date of the payment of tax and
provides the documentation required with such form. See l.LR.C. §6161.

The IRS will notimpose late filing and late payment penalties under section
6651(a)(1) or {(2) on estates of decedents who died after December 31, 2009, and
before December 17, 2010, if the estate timely files Form 4768 and then files Form 706
or Form 706-NA and pays the estate tax by March 19, 2012. The IRS also will not
impose late filing or late payment penalties under section 6651(a)(1) or (2) on estates of
decedents who died after December 16, 2010, and before January 1, 2011, if the estate
timely files Form 4768 and then files Form 706 or Form 706-NA and pays the estate tax
within 15 months after the decedent’s déte of death.

Form 8939

The due date for filing Form 8939 is changed from November 15, 2011, to

January 17, 2012. Thus, a Section 1022 Election is timely if made on a Form 8939 filed

by (and may be amended or revoked on or before) January 17, 2012. The Treasury
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Department and IRS will not grant any further extension of time to file Form 8939, to
make the Section 1022 Election, or to amend or revoke the Section 1022 Election,
except as provided in sections LA, B, or D.1 or 2 of Notice 2011-66. Accordingly, as
contemplated in section 1.D.2 of Notice 2011-66, an executor may file an amended
Form 8939 if the provisions of § 301.9100-2(b) are satisfied, by July 17, 2012.
Moreover, the penalty under section 6716 does not apply to the Executor of a
2010 Estate solely because the Form 8939 is filed after November 15, 2011, but on or
before January 17, 2012. Similarly, a penalty under section 6716 does not apply to the
Executor of a 2010 Estate solely becausé a statement required to be furnished to
beneficiaries is provided after December 15, 2011, but on or before February 17, 2012

Generation-Skipping Transfer (GST) Tax

If an executor makes a Section 1022 Election on a Form 8939 filed on or before
January 17, 2012, and allocates the decedent’s available GST exemption (or makes an
election under the GST tax) on an attached Schedule R or R-1, the allocation or election
will be considered timely and effective és of the decedent’s date of death pursuant to
section 2632, Alternatively, the automatic allocation rules under section 2632 will apply
if the executor timely files the Form 8939 without attaching a Schedule R or R-1. Ifthe
executor does not make the Section 1022 Election or if the executor timely revokes a
Section 1022 Election, then the automatic allocation rules under section 2632 will apply
unless the executor timely files Form 706 or Form 706-NA with the Schedule R or R-1
attached.

Federal income Tax Return for any Individual, Estate, or Trust, Form 709, and Siate
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Estate or Inheritance Tax

This notice does not extend the due date for paying any income tax or for filing
any income tax return for any individual, estate, or trust (for example, Form 1040, Form
1040-NR, or Form 1041, United States income Tax Return for Estates & Trusts). In
addition, this notice does not extend the due date for paying any gift tax or for filing any
Form 709, United States Gift (and Generation-Skipping Transfer) Tax Return. Finally,
this notice does not extend the time to file an estate or inheritance tax return required by
any state of the United States or to pay any estate or inheritance tax due to such state.
Penalty Relief

Section 6651(a)(2) generally provides that, in the case of any failure to pay the
tax shown on any return required to be filed under subchapter A of chapter 61 on its due
date, unless it is shown that the failure is due to reasonable cause and not willful
neglect, an addition to tax shall apply. In addition, section 6662(a) imposes a 20
percent penalty on any portion of an underpayment of tax due to negligence, disregard
of rules or regulations, or a substantial understatement of income tax. Section 6664(c)
provides that no penalty under section 6662(a) shall be imposed on any portion of an
underpayment if it is shown that there is a reasonable cause for such portion-and that
the taxpayer acted in good faith with respect to such portion.

Revenue Procedure 2011-41 provides a safe harbor for determining é recipient’s
basis and other pertinent information such as the tax character and holding period of
property acquired from a 2010 Decedent and whose executor makes a Section 1022

Election. However, when the recipient of property acquired from a decedent who
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disposed of such property during 2010 files the recipient’s income tax return, the
recipient may not know whether the decedent's executor will make the Section 1022
Election and, if so, the amount (if any) of Basis Increase (as defined in Rev. Proc.
2011-41) the executor will allocate to that property. Therefore, the recipient may not
know the property’s basis or other pertinent information such as tax character and
holding period. When filing the recipient’s income tax return and computing the income
tax liability, the recipient will have to make a good faith estimate, based on the facts and
circumstances, regarding such information with respect to the property acquired from
the 2010 Decedent. Accordingly, to the extent that the recipient’s tax liability is
increased, as shown on an amended return or otherwise, by reason of the application of
section 1022 to the estate of a 2010 Decedent, the recipient’s reasonable cause and
- good faith will be presumed and the Treasury Department and IRS will not impose
either the section 6651(a)(2) addition to tax for failure to pay, or the section 6662(a)
penalty. The recipient should write across the top of the amended return *IR Notice
2011-76” to alert the IRS that the recipient meets these requirements for reasonable
cause.
EFFECTIVE DATE
This notice is effective on September 13, 2011. This notice applies to each
Executor of a 2010 Estate and to persons acquiring property from a 2010 Decedent.
DRAFTING INFORMATION
The principal authors of this notice are Laura Daly, Theresa Melchiorre, and

Mayer Samuels of the Office of Associate Chief Counsel (Passthroughs & Special
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Industries). For further information regarding this notice contact Laura Daly, Theresa

Meilchiorre, or Mayer- Samuels on (202) 622-3090 (not a toll-free calil).
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Massachusetts Alimony Reform Act

Session Laws

Acts
2611

2011
Jump to 2 -
CHAPTER 124 AN’
No. 3617) Approved
PREVNEXT - :

THE COMMONWEALTH. (see House,
er26, 2011 .

Be it enacted by the Senate and House of Representatives in General Court

assernbled, and by the authority of the same as follows:

SECTION 1. The first sentence of section 34 of chapter 208 of the General Laws,
as appearing in the 2008 Official Edition, is hereby amended by adding the

following words: - under sections 48 to 55, inclusive.

SECTION 2. Said section 34 of said chapter 208, as so appearing, is hereby
further amended by striking out the third sentence and inserting in place thereof
the following sentence:- In fixing the nature and value of the property, if any, to
be so assigned, the court, after hearing the witnesses, if any, of each of the
parties, shall consider the length of the marriage, the conduct of the parties
during the marriage, the age, health, station, occupation, amount and sources of
income, vocational skills, employability, estate, liabilities and needs of each of
the parties, the opportunity of each for future acquisition of capital assets and
income, and the amount and duration of alimony, if any, awarded under sections

48 to 55, inclusive.
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SECTION 3. Said chapter 208 is hereby further amended by adding the

following 8 sections:-

Section 48. As used in sections 49 to 55, inclusive, the following words shall,

unless the context requires otherwise, have the following meanings:-

"Alimony”, the payment of support from a spouse, who has the ability to pay, to

a spouse in need of support for a reasonable fength of time, under a court order.

"Full retirement age”, the payor's normal retirement age to be eligible to receive
full retirement benefits under the United States Old Age, Survivors, and
Disability Insurance program; but shall not mean "early retirement age,” as
defined under 42 U.S.C. 418, if early retirement is available to the payor or
maximum benefit age if additional benefits are available as a result of delayed

retirement.

"General term alimony”, the periodic payment of support to a recipient spouse

who is economically dependent.

"Length of the marriage”, the number of months from the date of legal marriage
to the date of service of a complaint or petition for divorce or separate support
duly filed in @ court of the commonwealth or another court with jurisdiction to
terminate tﬁe marriage; provided, however, that the court may increase the
length of the martiage if there is evidence that the parties’ economic marital

partnership began during their cohabitation period prior to the marriage.

"Rehabilitative alimony”, the periodic payment of support to a recipient spouse

who is expected to become economically self-sufficient by a predicted time, such
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as, without limitation, reemployment; completion of job training; or receipt of a

sum due from the payor spouse under a judgment.

"Reimbursement alimony”, the periodic or one-time payment of support to a
recipient spouse after a marriage of not more than 5 years to compensate the
recipient spouse for economic or noneconomic contribution to the financial
resources of the payor spouse, such as enabling the payor spouse to complete

an education or job training.

"Transitional alimony”, the periodic or one-time payment of support to a
recipient spouse after a marriage of not more than 5 years to transition the

recipient spouse to an adjusted lifestyle or location as a result of the divorce.

Section 49. (a) General term alimony shall terminate upon the remarriage of the
recipient or the death of either spouse; provided, however, that the court may
require the payor spouse to provide life insurance or another form of reasonable
security for payment of sums due to the recipient in the event of the payor's

death during the alimony term.

(b) Except upon a written finding by the court that deviation beyond the time
limits of this section are required in the interests of justice, if the length of the
marriage is 20 years or less, general term alimony shall terminate no later than

a date certain under the following durational limits:

(1) If the length of the marriage is 5 years or less, general term alimony shall
continue for not longer than one-half the number of months of the marriage.

(2) If the length of the marriage is 10 years or less, but more than 5 years,
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general term alimony shall continue for not longer than 60 per cent of the
number of months of the marriage.

(3) If the length of the marriage is 15 years or less, but more than 10 years,
general term alimony shall continue for not longer than 70 per cent of the
number of months of the marriage.

(4) If the length of the marriage is 20 years or less, but more than 15 years,
general term alimony shall continue for not Ionger_ than 80 per cent of the

number of months of the marriage.

{c) The court may order alimony for an indefinite length of time for marriages for

which the iength of the marriage was longer than 20 years.

(d) General term alimony shall be suspended, reduced or terminated upon the
cohabitation of the recipient spouse when the payor shows that the recipient
spouse has maintained a common household, as defined in this subsection, with

another person for a continuous period of at least 3 months.

(1) Persons are deemed to maintain a common household when they share a
primary residence together with or without others. In determining whether the
recipient is maintaining a commeon household, the court may consider any of the

following factors:

(i) oral or written statements or representations made to third parties regarding
the relationship of the persons;

(i) the economic interdependence of the couple or economic dependence of 1
person on the other;

(iii) the persons engaging in conduct and collaborative roles in furtherance of
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their life together;
(iv) the benefit in the life of either or both of the persons from their relationship;
(v) the community reputation of the persons as a couple; or

(vi) other relevant and material factors.

(2) An alimony obligation suspended, reduced or terminated under this
subsection may be reinstated upon termination of the recipient’s common
household relationship; but, if reinstated, it shall not extend beyond the

termination date of the original order.

(e) Uniess the payor and recipient agree otherwise, general term alimony may
be modified in duration or amount upon a material change of circumstances
warranting modification. Modification may be permanent, indefinite or for a finite
duration, as may be appropriate. Nothing in this section shall be construed to
permit alimony reinstatement after the recipient's remarriage, except by the

parties’' express written agreement.

(f)- Once issued, general term alimony orders shall terminate upon the payor
attaining the full retirement age. The payor's ability to work beyond the full

retirement age shall not be a reason to extend alimony, provided that:

(1) When the court enters an initial alimony judgment, the court may set a
different alimony termination date for good cause shown; provided, however,
that in granting deviation, the court shall enter written findings of the reasons
for deviation.

(2) The court may grant a recipient an extension of an existing alimony order for
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good cause shown; provided, however, that in granting an extension, the court

shail enter written findings of:

(i) a material change of circumstance that occurred after entry of the alimony
judgment; and
(ii) reasons for the extension that are supported by clear and convincing

evidence.

Section 50. (a) Rehabilitative alimony shall terminate upon the remarriage of the
recipient, the occurrence of a specific event in the future or the death of either
spbuse; provided, however, that the court may require the payor to provide
reasonable security for payment of sums due to the recipient in the event of the

payor's death during the alimony term.

(b} The alimony term for rehabilitative alimony shall be not more than 5 years.
Unless the recipient has remarried, the rehabilitative alimony may be extended
on a complaint for modification upon a showing of compelling circumstances in

the event that:

{1) unforeseen events prevent the recipient spouse from being self-supporting at
the end of the term with due consideration to the length of the marriage;
(2) the court finds that the recipient tried to become self-supporting; and

(3) the pavyor is able to pay without undue burden.

(c) The court may meodify the amount of periodic rehabilitative aﬁmony based

upon material change of circumstance within the rehabilitative period.
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Section 51. {a) Reimbursement alimony shall terminate upon the death of the

recipient or a date certain.

(b) Once ordered, the parties shall not seek and the court shall not order a

‘modification of reimbursement alimony.

(c) Income guidelines in subsection (b) of section 53 shall not apply to

reimbursement alimony.

Section 52. (a) Transitional alimony shall terminate upon the death of the
recipient or a date certain that is not longer than 3 years from the date of the
parties’ divorce; provided, however, that the court may require the payor to
provide reasonable security for payment of sums due to the recipient in the

event of the payor's death during the alimony term.

(b) No court shall modify or extend transitional alimony or replace transitional

alimony with another form of alimony.

Section 53. (a) In determining the appropriate form of alimony and in setting the
amount and duration of support, a court shall consider: the length of the
marriage; age of the parties; health of the parties; income, employment and
employability of both parties, including employability through reasonable
diligence and additional training, if necessary; economic and non-economic
contribution of both parties to the marriage; marital lifestyle; ability of each
party to maintain the marital lifestyle; lost economic opportunity as a result of
the marriage; and such other factors as the court considers relevant and

material.
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(b) Except for reimbursement alimony or circumstances warranting deviation for
other forms of alimony, the amount of alimony should generally not exceed the
recipient's need or 30 to 35 per cent of the difference between the parties’ gross
incomes established at the time of the order being issued. Subject to subsection
(c), income shall be defined as set forth in the Massachusetts child support

guidelines.

(c) When issuing an order for alimony, the court shall exclude from its income

calculation:

(1) capital gains income and dividend and interest income which derive from
assets equitably divided between the parties under section 34; and
(2) gross income which the court has already considered for setting a child

support order.

(d) Nothing in this section shall limit the court's discretion to cast a presumptive
child support order under the child support guidelines in terms of unaliocated or

undifferentiated alimony and child support.

(e) In setting an initial alimony order, or in modifying an existing order, the
court may deviate from duration and amount limits for general term alimony and
rehabititative alimony upon written findings that deviation is necessary. Grounds

for deviation may: include:

(1) advanced age; chronic illness; or unusual health circumstances of either

party;

(2) tax considerations applicable to the parties;
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(3) whether the payor spouse is providing heaith insurance and the cost of
health insurance for the recipient spouse;

(4) whether the payor spouse has been ordered to secure life insurance for the
benefit of the recipient spouse and the cost of such insurance;

(5) sources and amounts of unearned income, including capital gains, interest
and dividends, annuity and investment income from assets that were not
allocated in the parties divorce;

(6) significant premarital cohabitation that included economic partnership or
marital separation of significant duration, each of which the court may consider
in determining the length of the marriage;

(7) a party's inability to provide for that party’s own support by reason of
physical or mental abuse by the payor;

(8) a party's inability to provide for that party’s own support by reason of that
party's deficiency of property, maintenance or employment opportunity; and
(9} upon written findings, any other factor that the court deems relevant and

material.

(f) In determining the incomes of parties with respect to the issue of alimony,

the court may attribute income to a party who is unemployed or underemployed.

(g) If a court orders alimony concurrent with or subsequent to a child support
order, the combined duration of alimony and child support shall not exceed the
longer of: (i) the alimony or child support duration available at the time of
divorce; or (i) rehabilitative alimony beginning upon the termination of child

support.
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Section 54. (a) In the event of the payor's remarriage, income and assets of the
payor's spouse shall not be considered in a redetermination of alimony in a

modification action.

(b) Income from a second job or overtime work shall be presumed immaterial to

alimony modification if:

(1) a party works more than a single full-time equivalent position; and

(2) the second job or overtime began after entry of the initial order.

Section 55. {(a) The court may require reasonable security for alimony in the
event of the payor's death during the alimony period. Security may include, but

shall not be limited to, maintenance of life insurance.

(b) Orders to maintain life insurance shall be based upon due consideration of
the following factors: age and insurability of the payor; cost of insurance;
amount of the judgment; policies carried during the marriage; duration of the
alimony order; prevailing interest rates at the time of the order; and other

obligétions of the payor.

(c) A court may modify orders to maintain security upon a material change of

circumstance.

SECTION 4. (a) Section 49 of chapter 208 of the General Laws shall apply
prospectively, such that alimony judgments entered before March 1, 2012 shall
terminate only under such judgments, under a subsequent modification or as

otherwise provided for in this act.
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(b) Sections 48 to 55, inclusive, of said chapter 208 shall not be deemed a
material change of circumstance that warrants modification of the amount of
existing alimony judgments; provided, however, that existing alimony judgments
that exceed the durational limits under section 49 of said chapter 208 shall be

deemed a material change of circumstance that warrant modification.

Existing alimony awards shall be deemed general term alimohy. Existing alimony
awards which exceed the durational limits established in said section 49 of said
chapter 208 shall be modified upon a complaint for modification without
additional material change of circumstance, unless the court finds that deviation

from the durational limits is warranted.

(c) Under no circumstances shall said sections 48 to 55, inclusive, of said chapter
208 provide a right to seek or receive modification of an existing alimony
judgment in which the parties have agreed that their alimony judgment is not
modifiable, or in which the parties have expresse.d their intention that their
agreed alimony provisions survive the judgment and therefore are not

maodifiable.

SECTION 5. Any complaint for modification filed by a payor under section 4 of
this act solely because the existing alimony judgment exceeds the durational
limits of section 49 of chapter 208 of the General Laws, may only be filed under

the following time limits:

(1) Payors who were married to the alimony recipient 5 years or less, may file a

modification action on or after March 1, 2013.
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(2) Payors who were married to the alimony recipient 10 years or less, but more

than 5 years, may file a modification action on or after March 1, 2014.

(3) Payors who were married to the alimony recipient 15 years or less, but more

than 10 years, may file a modification action on or after March 1, 2015.

(4) Payors who were married to the alimony recipient 20 years or less, but more

than 15 years, may file a modification action on or after September 1, 2015.

SECTION 6. Notwithstanding clauses {1) to (4) of section 5 of this act, any
payor who has reached full retirement age, as defined in section 48 of chapter
208 of the General Laws, or who will reach full retirement age on or before

March 1, 2015 may file a complaint for modification on or after March 1, 2013.
SECTION 7. This act shall take effect on March 1, 2012.

Approved, September 26 , 2011.
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